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PROCEEDI NGS
10: 40 a. m

PRESI DI NG MEMBER BYRON:  Good nor ni ng
everyone. |'m Conm ssioner Jeff Byron. 1'mthe
Presiding Member of the Siting Committee here at
the California Energy Comi ssion

We're here this norning on a hearing on
t he conpl aint for non-conpliance of the Gateway
CGeneration Station, generating station

And with ne is the Associ ate Menber of
the Siting Commttee, our Chairnman, Conmi ssioner
Douglas. To ny right is nmy advisor, Kristy Chew,
and our Hearing Oficer Ken Celli who I'Il turn it
over to shortly.

I'"d just like to begin with a coupl e of
opening remarks. It's fair to say that this
Conmi ssion doesn't get very nany conplaints for
non- conpl i ance.

I think that speaks very highly to the
performance of plant operators in this state and
also to the enforcenment of the Conpliance Ofice
at the Energy Conmi ssion.

However, when we do get them we take
themvery seriously, at |east up until the point

and if the complaint is unproven.
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So it takes a lot of resources to
mar shal | these kinds of hearings and staff has
been very responsive to get this done quickly. W
want to get to the bottomof this issue as nmuch as
we can today.
"Il turn to ny Associate Menber,
Chai rman Dougl as. Do you have any comments?
ASSCCI ATE MEMBER DOUGLAS: Good norni ng
everybody. | would like to join Comi ssioner
Byron in wel coming you to the Energy Conmi ssion.
| do not have additional coments at this tine.
PRESI DI NG MEMBER BYRON: All right.
M. Celli is our Hearing Officer. It's all yours.
HEARI NG OFFI CER CELLI: Thank you. Good
norni ng everyone. A little background. Well
before we begin | have to disclose that prior to
serving in ny current capacity as a Hearing
Advi sor | served as Senior Staff Counsel in the
O fice of Chief Counsel here at the Energy
Conmmi ssi on.
I was assigned as the Conpliance
Attorney with -- and sonme tine in 2006 | visited
the Gateway Generating Station with Ron Yasny who
was the Conpliance Project Manager, and

Chri st opher Meyer, to investigate, to the best of
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ny recollection, was an anendnment having to do

wi th visual because there were sonme power |ines
that were going to require trees being taken, made
shorter which would affect the view fromthe next
door yacht club. That's as nmuch as | renenber.

But | need to disclose that.

And al so in January of 2007 | attended
t he ground breaki ng cerenonies at Gateway
Generating Station.

Wth that in mind | have to ask the
parties whether there's any objection to ny
serving as Hearing O ficer today.

Conpl ai nants, any objection?

MS. BEHLES: W have no objection

HEARI NG OFFI CER CELLI: No, okay.

Staff?

MR, RATLI FF:  No.

MR. GALATI: No.

HEARI NG OFFI CER CELLI: Respondent,
t hank you.

PRESI DI NG MEMBER BYRON:  And we don't
object either M. Celli.

HEARI NG OFFI CER CELLI: Thank you.

(Laughter).

HEARI NG OFFI CER CELLI: The purpose of
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today's conference is to conduct a hearing on
conplaints filed pursuant to California Code of
Regul ations Title 20, Section 1237.

On June 3, 2009 the Association of
Conmuni ty Organi zations for Reform Now, which we
will refer to fromhere on out as ACORN, filed a
conpl ai nt al |l egi ng non-conpliance with the
Conmi ssi on deci si on agai nst Gateway Generating
Station which we will refer to as GGS from here on
out. Simlar conplaints were filed by Local C ean
Energy Alliance on June 29, 2009 and by CARE on
July 17, 2009.

These three conpl ai nts have been
consol idated by the Siting Conmmttee who schedul ed
today' s status conference by a notice dated July
27, 2009.

The Committee will address these
conplaints in two phases. And | want you to
understand this.

The first phase will be strictly limted
to the question of whether the GGS failed to
conply with the Final Decision of May 30, 2001 and
subsequent anmendnments adopted by the Energy
Conmmi ssi on.

The conpl ai nants have the burden of
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provi ng non-conpliance by a preponderance of the
evi dence.

After hearing all of the evidence on the
qguesti on of non-conpliance the Conmittee wll
i ssue a deci sion.

If the Conmttee finds in favor of GGS
there will be no further hearings on the matter.

If the Committee finds non-conpliance in
favor of the conplainants the Commttee will
noti ce a second phase hearing at a |later date
limted to the issue of penalty.

After hearing all of the evidence on the
guestion of penalty the Committee will issue an
order setting an administrative civil penalty.

The procedure will be as follows, the
conplainants will submt their proof of GGS s non-
conpliance with the conditions of certification or
LORS listed in their conplaints.

The respondent may then put on rebutta
evi dence foll owed by staff's evidence.

The conplainants will then have the
right to rebut respondents and staff's evidence
and we will then provide an opportunity for the
general public comrent.

Bef ore we begin the hearing | want to
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ask the parties if they were able to resolve any
matters or if they have any stipulations to offer?

MR. GALATI: No we do not.

HEARI NG OFFI CER CELLI: Okay, thank you.
I"mgoing to, I'msorry | skipped this but, the
i ntroductions of the parties.

You' ve been introduced to the Committee.
If the conpl ai nants woul d pl ease introduce
t hensel ves.

MS. BEHLES: Good norning, my name is
Deborah Behles. [|'man attorney at the
Envi ronnental Law and Justice Cinic at Col den
Gate University School of Law

Wth ne today | have Lucas WIIianms who
is a graduate fellow at our clinic.

We're here representing the Contra Costa
branch of ACORN.

HEARI NG OFFI CER CELLI: Thank you.

MR. COX: Yes, Rory Cox. |'mthe
California Program Director at Pacific Environnent
and we are one of over 40 organi zations that are
in the Local Cl ean Energy Alliance who | am
representing today.

HEARI NG OFFI CER CELLI: And M. Sinpson

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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can you hear us?

MR, SIMPSON: Good norning, this is Rob
Sinpson. | can hear a little bit.

HEARI NG OFFI CER CELLI: Ckay. And is
M. Sarvey on the |ine?

MR. SARVEY: Yeah, this is Bob Sarvey.
I can't hear anything fromthe conpl ai nant side.
| can hear the Comm ssioners fromthe CEC but |
can't hear the conplainant at all.

PRESI DI NG MEMBER BYRON: All right so
t hat everyone understands about the green |ight
needs to be on.

The tall microphones are for the room
and the phone and the short m crophones are for
recordi ngs, the evidence recording.

And all you need to do is nake sure your
green light is on and speak into the tall phone
and |"'mpretty sure that the other m crophones
wi Il pick everything up.

HEARI NG OFFI CER CELLI: So M. Cox if
you can turn that one towards you so you're
speaking directly into the m crophone. And just
state your nane again.

MR, COX: Sure, Rory Cox.

HEARI NG OFFI CER CELLI: Was that better

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR, Sarvey and M. Sinpson?

MR, SARVEY: Yes.

MR SI MPSON:  Yes.

HEARI NG OFFI CER CELLI: Ckay. Thank you.
And staff?

MR RATLIFF: Dick Ratliff, Staff
Counsel standing in for Kevin Bell who is out of
the country.

MR. YASNY: Ron Yasny, Conpliance
Proj ect Manager.

HEARI NG OFFI CER CELLI: Thank you.
Respondent and project owner.

MR. GALATI: Scott Galati representing
PG&E.

HEARI NG OFFI CER CELLI: And is anyone
here fromthe Public Advisors Ofice today?

PRESI DI NG MEMBER BYRON:  And | think it
woul d be good if the others on the phone
identified thenselves. WII| anyone el se be
speaking that's on the phone?

HEARI NG OFFI CER CELLI: Is M. Crockett
on the phone? Right now the only open |ine should
be M. Sinmpson and M. Sarvey. And if
M. Crockett calls in he should have an open |ine

And the remaining people --

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR. BOYD: This is M. Boyd on the line
t 0o.

HEARI NG OFFI CER CELLI: M. Boyd?

MR BOYD: |'mon the line too. |
requested a line.

HEARI NG OFFI CER CELLI: And M. Boyd
you're with CARE?

MR BOYD: Yes sir.

HEARI NG OFFI CER CELLI: Okay, thank you.
And so he can --

MR. BOYD: | don't necessarily
antici pate sayi ng anything but |I'm here.

HEARI NG OFFI CER CELLI: Well, and we're
glad to have you. Thank you. And so we have
three people on the Iline, M. Sinpson, M. Boyd
and M. Sarvey. M. Crockett would have an open
line. And then the remmaining people aren't
avail abl e to speak because their lines are off.
Correct?

MS. READ: She's going to open his line
if he calls in.

HEARI NG OFFI CER CELLI: Thank you.

MS. READ: He has not called in yet.

HEARI NG OFFI CER CELLI: Very good, thank

you. Okay, since ACORN was the first to file a
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10
conplaint and all subsequent conpl aints have
i ncorporated ACORN s conpl aint, and because ACORN
is represented by | egal counsel, |'ve asked
Ms. Behles today to take a lead role in
representing the conpl ai nants whi ch she has
graciously accepted. And we are grateful that you
did that and filed a joint pre-hearing statenent.

I need to rule on CARE' s notion. CARE
brought a notion under 1231 for an investigation
in jurisdictional determ nation.

That code section does not apply to the
al I egati ons of non-conpliance which is solely
governed by Section 1237.

Presunably under 1237 an investigation
has al ready been conpleted and jurisdiction is not
in dispute because the Energy Conmi ssion
definitely has jurisdiction over GGS.

So CARE' s notion under 1231 is denied.
Also as to the request for official notice. The
Conmittee is pleased to take official notice of
all relevant |aws, rules and regul ations and facts
whi ch are so universally known that they cannot
reasonably be the subject of dispute.

| have not received the EAB petition nor

M. Sarvey's comrents on the PSD permt, nor the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11

EAB jurisdictional brief nmentioned in CARE s
conpl aint, nor the EAB appeal 09-02, however |
assune those are going to be in the set of
docunents | received this norning.

MS. BEHLES: Not every document.
M. Sarvey's coments are in as well as the
docunents relevant to the appeal

HEARI NG OFFI CER CELLI: Okay. The
Conmittee -- just to be clear to the people in
CARE, the Conmittee would not take official notice
of such docunents and the parties would have to
of fer such docunents into evidence after a proper
foundati on and aut henticati on.

So the request for official notice of
t hese docunents is al so deni ed.

Finally, | have prepared, | just want to
share this with you, | prepared for ny persona
use a sort of a table that contains the follow ng,
it says, conditions of LORS, condition or LORS on
the right hand side, active non-conpliance,
evi dence of non-conpliance, rebuttal evidence,
proven, yes, no.

This is for my use up here. This is as
bl ack and white as it could possibly be. And if

you want | can actually, | brought a couple of

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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extra copies up here if you wanted it, if you
want ed to have these, pass these out.

|"mgiving you these because that is how
l[imted our inquiry will be today. What is the
condi tion, what is the LORS, what's the non-
conpliance, then we nove on. Because we need to
be efficient this norning.

So that's all we're getting into okay.
And ot her than that everything el se would be
irrelevant.

So with that --

MR, RATLIFF: Commissioners if | may, |
would Iike to renew the staff's request nade in
our pre-hearing conference statenent that you,
before you initiate a hearing which is described
as an evidentiary hearing and which as an
evidentiary approach that you --

MR. SIMPSON: Sir could you speak up

COW SSI ONER BYRON:  You need to --

HEARI NG OFFI CER CELLI: You need to
speak into the mc.

MR, RATLIFF: -- that you take sone tine
to try to scope the hearing a bit to determine, if
in fact, you have any issues of fact.

It is our belief that you do not have

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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any issues of fact. |In fact if you | ook at the
docunents that have been filed in this proceeding
they are, | nmean the cases of the parties are al
presented in docurments which are public records.

And | think it would probably be
possi ble to have stipulated facts quite sinply
fromthose docunents.

| think if you try to do this is an
evidentiary way it will be extrenely awkward and
not very productive to try and to get to the
bottom of the actual issues here if there are any.

So | would request that before you start
swearing witnesses and taking testinobny that you
actually interview the parties to try to determ ne
what is a fact of issue today and how we mni ght
approach resol ving any of the issues.

HEARI NG OFFI CER CELLI: Ckay. Wl
since we have no stipulations as yet and we asked
the parties to stipulate. D d you get a copy of
this chart M. Ratliff?

MR, RATLIFF: | don't have anyt hi ng.

HEARI NG OFFI CER CELLI: Could you pl ease
pass that along. And then make sure that
M. Galati gets one.

M. Yasny if you could give one to

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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M. Galati.

What you have is under the conditions or
LORS those conditions that were alleged in the
conpl aints as being subject, the subject of non-
conpl i ance, on the page that starts AQ 6 through
PRC- 25223, |'msorry, 25523, would be Ms. Behles's
or ACCORN

On the back are all of the code sections
and conditions alleged by CARE that are subject of
non- conmpl i ance, okay. They're very finite.

And al so | should nention that M. Cox
is who joined in ACORN s conplaint are al
contained in on the ones that are AQ 6 through
PRC- 25523.

All we're going to do today is find out
| ooking at the first condition AQ 6 there's an
al | egati on.

The conplainant is going to put in
evi dence on that allegation and then nove to the
next allegation and put in evidence on that
al | egati on whatever that evidence would be.

Probably you're all going to stipulate
to nost of the evidence because it's public record
and it's coming in and it's already been

aut henti cat ed.
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So if we just nmove through this chart |
t hi nk we probably have about 10, 15 mi nutes nmax of
di rect exam nation fromthe conpl ai nant.

| mean this is very efficient. So,
M. Galati you have a --

MR, GALATI: Yes, actually | don't mnd
t hat approach. | think that approach woul d be
efficient. | do have an issue though

And | have an issue because | have nade
an affirmative defense that one of the itens, at
| east on your chart, is not appropriately before
us in this forum

| think either before we get to that
piece or we can do it nowl'd like to be heard on
t hat .

HEARI NG OFFI CER CELLI: What | think we
should do is let the conplainants put in their
evi dence, put in whatever, and we will give you an
opportunity to object at the time that the
evi dence cones in.

If, and we're going to hear | think from
M. Crockett as to what's going on with the Bay
Area Air Quality Managenent District.

I think the right thing to do right now

is let's get the evidence in and then you al
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brief it later or we'll argue it later.

MR, GALATI: I'mjust trying to stop the
first question on the PSD being an objection from
ne. And then you're going to hear it then

The issue is PSD. It nakes sense to ne
to just argue that now whether PSD and the issues
surrounding PSD are properly in this forumand if
they are then it would save nme fromobjecting to
their first question.

HEARI NG OFFI CER CELLI: You know what,
today is the conplainants day. And we're going to
| et them put on their case.

MR GALATI: Whatever we --

HEARI NG OFFI CER CELLI: And then when
they're done you get to cross examne their
wi t nesses, if any, you get to object to any
exhi bits they have, if any, and then you can put
on your defense, if needed, or put on any rebuttal
wi t nesses and staff as well.

So that's the flow of the day.

So with that --

MR GALATI: Sure, I'll wait until
t hey --

HEARI NG OFFI CER CELLI: We're going to hear

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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MR GALATI: -- 1'll wait until they
start that.

HEARI NG OFFI CER CELLI: | have a feeling
we're going to hear it. So we'll hear it when we

hear it, when it comes up.

PRESI DI NG MEMBER BYRON:  Good.

MS. BEHLES: And | have one thing to
note. And you'll see our w tnesses have prepared
sunmary charts sinilar to what you' ve prepared
t oday.

We split up issues of non-conpliance
differently than you have

PRESI DI NG MEMBER BYRON:  Yours count.

MS. BEHLES: Itemone in our conplaints
about the site that PG&E was in non-conpliance
based in part on the changes to certification that
it asked for in this May 7, 2009 filing.

We' ve del i neated those, split those up
and so you'll see that in our sumary chart.

HEARI NG OFFI CER CELLI: Thank you. And
that's in here?

M5. BEHLES: Yes.

HEARI NG OFFI CER CELLI: Okay. For the
record | received --

MS. BEHLES: That woul d be Exhibit 20.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345
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HEARI NG OFFI CER CELLI: Ckay. Just for
the record, | received the exhibits fromthe
conpl ainants in a notebook. And all the parties
have received one as wel|?

MS. BEHLES: Yes they have.

HEARI NG OFFI CER CELLI: Gkay. Thank
you. So with that Ms. Behles let's get to AQ6 is
the first one on the list.

MS. BEHLES: Ckay. Before we begin |
just want to go over a couple of mnutes what, a
brief overview of what we're going to present
t oday.

But due to the commonality of issues the
t hree conpl ai nants have worked together to
consol i date our exhibits and our presentation
t oday.

The evidence that we will present this
nor ni ng denonstrates that PGE is in non-
conpliance with its certifications and the
requi renents of this Conmi ssion

Under the Warren Al quist Act, the
Conmi ssion's regulation and the general condition
of P&E s certification, conpanies |ike PXRE are
required to anend their certification even for

i nsi gni fi cant changes before constructing and
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operating the facility.

P&E is aware of this requirement as it
has anended its certification several tinmes.

In this instance, however, PG&E deci ded
to construct and start operating its facility
whil e many of the changes that it is currently in
non- conpl i ance with were pending.

P&E wi t hdrew t hose changes stating, and
| quote, they were no | onger necessary, even
t hough months later it is now asking for the exact
sanme changes.

It's well stated in one of PG&E s recent
filings that states, there are severa
di screpanci es between the project as built, the
BAAQWD aut hority to construct and the CEC
i censing.

P&E' s decision to construct, operate
and seek permission later is a circunvention of
this Commission's authority, a violation of its
certification and of the | aw.

HEARI NG OFFI CER CELLI: Ms. Behles, you
know what, you're going to have an opportunity to
argue and --

MS. BEHLES: Ckay.

HEARI NG OFFI CER CELLI: -- put it al
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20
together. What I'masking for at this tinme is
just to state, if you can just stick to the script
here which is --

MS. BEHLES: Yep, okay.

HEARI NG OFFI CER CELLI: What we need to
know is --

M5. BEHLES: Yes.

HEARI NG OFFI CER CELLI: -- what is the
condition or LORS that you're saying is in non-
conpliance and then what is the evidence of that?
And put that in now so that we can --

MS. BEHLES: Ckay.

HEARI NG OFFI CER CELLI: -- and if we can
just tick through this |ist we can nove
efficiently. And that would be, we would
appreciate if you could just get into that.

MS. BEHLES: No problem

HEARI NG OFFI CER CELLI: Okay.

MS. BEHLES: Wth that, can we call our
first witness?

HEARI NG OFFI CER CELLI: Pl ease.

MS. BEHLES: We'd like to call M. Erkki
Kocket el i .

HEARI NG OFFI CER CELLI: And

M. Kocketeli if you could --
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MR, KOCHKETOLA: Kochketol a actually.
MS. BEHLES: Ckay.
HEARI NG OFFI CER CELLI: -- Kochetol a?
MR KOCHKETOLA: Koch- ket ol a.
HEARI NG OFFI CER CELLI: Koch-ketol a.
MR, KOCHKETOLA: Yeah.
HEARI NG OFFI CER CELLI: [|'m sorry.
MR. KOCHKETOLA: No probl em
HEARI NG OFFI CER CELLI: If you coul d
just testify fromthat podium |If everyone would
just testify fromthe podium And Debbie will yo
swear in the witness please.
VWher eupon,
ERKKI KOCHKETOLA
Was duly sworn.
MS. BEHLES: GCkay and for the record I’
going to give the witness a set of our exhibits.
DI RECT EXAM NATI ON
BY MS. BEHLES:
Q Coul d you pl ease again state your nane
for the record and spell your |ast nane.
A My nane is Erkki Kochketola. M | ast
nane is spelled, KOCHK-ET-OL-A
Q Can you start by briefly stating your

educati onal background.
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A | studied history at Indiana University,
Sout h Bend.

VWhat kind of work do you do?

A At the nmoment | do freelance computer
techno support work.

HEARI NG OFFI CER CELLI: Ms. Behles you
know what, | wonder first of all, is he being
of fered as a witness, as an expert w tness?

MS. BEHLES: No |I'mjust giving sone
background i nformati on.

HEARI NG OFFI CER CELLI: Okay, because if
he's not an expert then we really just want to get
to what is the non-conpliance if we can.

MS. BEHLES: GCkay. Can we get sone
information on his relationship with ACORN?

HEARI NG OFFI CER CELLI: You know you
m ght even get a stipulation fromthe parties if
you woul d offer it.

MR, GALATI: 1'll stipulate that he's
qualified to testify as to what he does with
ACORN. I'mnot going to stipulate that he's an
expert to determ ne specific non-conpliance if
that requires a legal interpretation or a
technical interpretation.

HEARI NG OFFI CER CELLI: Staff.
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MR, RATLIFF: Are you wanting to
stipulate that this witness can testify?

MR COX: | don't know what |'m
stipulating to actually. Certainly he's
testifying as far as we're concerned.

HEARI NG OFFI CER CELLI: He's not an
expert w tness.

MR, COX: Ckay, certainly. | think you
shoul d proceed.

HEARI NG OFFI CER CELLI: Thank you. So,
what I"'mtrying to do Ms. Behles is --

M5. BEHLES: Yes.

HEARI NG OFFI CER CELLI: -- |'mjust
trying to --

M5. BEHLES: Yes, | understand.

HEARI NG OFFI CER CELLI: ~-- strip this
thing down to the bare bones.

MS. BEHLES: Yes.

HEARI NG OFFI CER CELLI: If we can,
pl ease.

BY MS. BEHLES:

Q Can you sunmarize what you did to
prepare for today's proceedings.

A I've | ooked over the exhibits that we

have prepared. And we prepared a summary of the
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specific provisions that we believe indicate that
PGE is in violation

And we've | ooked over the relevant |ega
LORS.

Q Okay so the issue for today's hearing is
whet her or not PG&E is non-conpliance with its
certification for the Gateway Facility.

Based on your review of these docunents
do you believe that PGRE is in conpliance with its
certification?

A No | don't.

Q And what do you base that on?

A | base that on a nunber of things. Very
broadly, the fact that the facility that was built
was not the same facility as was originally
permtted by the Air District or certified by the
Conmmi ssi on.

Q VWhat statements are you relying on make
t hat concl usi on?

A I"mrelying on a nunber of public
docunents, filings by P&GE and docunents produced
both by the Conm ssion and by the Air District.

Q | believe earlier you stated you
prepared a sunmmary?

A Yes.
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Q Does that summarize the statenents that
you're relying on to nake that statenent?
A Yes it does.
Q Do you renenber those exact statenents
wi t hout | ooking at the sumary?

A No | don't.

Q If you could turn to Exhibit 20 in your
bi nder.
A Ckay.
Q Is this the summary that you' ve
pr epar ed?
HEARI NG OFFI CER CELLI: | have as 20 the

Decl arati on of Marie Dutcher Dreyer.

MS. BEHLES: Yes and then his is behind
t hat .

HEARI NG OFFI CER CELLI: Ch, thank you.
Pl ease proceed.

MR, KOCHKETOLA: (Okay, yes, this is the
sunmary |'ve prepared
BY Ms. BEHLES:

Q Ckay, can we briefly wal k through what's
contained in the sumary. The first thing listed
in the sumary is General Conplaints for
Certification. Wiat is that referring to?

A Again, it's referring to fact that the
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facility that was originally approved is not the
sane facility that actually got built.

Q And where did those statenents cone from
that are |isted?

A They came from amendnents that PGRE
requested fromthe Conmission to the
certification.

HEARI NG OFFI CER CELLI: Ms. Behles can |
ask a question?

MS. BEHLES: Uh-hum

HEARI NG OFFI CER CELLI: I'm | ooking at
t he Erkki Kochketola's Declaration, did
pronounce that correctly?

MR, KOCHKETOLA:  No.

HEARI NG OFFI CER CELLI: What is it?

MR KOCHKETOLA: Erkki Kochket ol a.

HEARI NG OFFI CER CELLI: Erkki, I'm
sorry. There's a statenment of relevant, it says,
statenments relevant to conpliance. And are you
just going down the list and ticking these?

There's references to the right, Genera
Conpliance with Certification there and it says,
docunent Exhibit 14. Wuld that be your Exhibit
147

MS. BEHLES: Exactly.
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HEARI NG OFFI CER CELLI: Ckay. And what
you're giving nme here, and | hope everybody is on
the sane page with ne is a docunment, an exhibit
that specifies a statenent with a date, the
exhibit and at what page it can be found. |I|s that
correct.

MS. BEHLES: That's right.

HEARI NG OFFI CER CELLI: And that's his
testimony?

MS. BEHLES: That's right.

HEARI NG OFFI CER CELLI: And, first of
all, thank you for doing that. |It's inportant to
be directed to where that is.

| suppose that if what you want to do is
you want to put this declaration, and | think you
can offer it and we'll see if there's any
obj ection, and then we don't need himto testify
to what he's already got in the declaration.

MS. BEHLES: Ckay, that's fine.

HEARI NG OFFI CER CELLI: Any objections.

MR, GALATI: There's no objection to
both of these. M. Kochketola's and Ms. Drecher,
| believe.

MS. BEHLES: Dreyer.

MR, GALATI: Both of those can cone into
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evidence. | don't think that they need to tick
them of f.

HEARI NG OFFI CER CELLI: And staff.

MR, RATLIFF: No objection

M5. BEHLES: And we'd also like to offer
into evidence the underlying exhibits.

HEARI NG OFFI CER CELLI: Okay and the
exhi bit would be Exhibit 14 which is what? You
need to lay a little foundation pl ease.

MS. BEHLES: Ckay. |If you can, if they
revi ewed Exhibits 1 through 15 and 23 and 24.

MR, GALATI: We can stipulate to Exhibit
14 to cone into evidence.

MS. BEHLES: Ckay.

HEARI NG OFFI CER CELLI: Staff?

MR GALATI: Also Exhibit 4.

MR RATLIFF: To the extent that these
are all docunents, public docunents that are a
matter of public record we have no objections to
any of these exhibits.

MR GALATI: Exhibit 13, 1 and 2 as
wel | .

MS. BEHLES: It might be easiest, can we
just wal k through the exhibit nunbers and see if

there's an objection?
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HEARI NG OFFI CER CELLI: Yeah, let's do
that starting with Exhibit 1.

MS. BEHLES: Ckay. Exhibit 1, what's
Exhi bit 17?

MR KOCHKETOLA: Exhibit 1 is the Fina
Det erm nation of Conpliance for Contra Costa Power
Plant Unit 8 issued by the Bay Area Quality
Management District on February 2, 2001.

HEARI NG OFFI CER CELLI: And you nobve
that into evidence at this tine.

MS. BEHLES: We'd like to nove that into
evi dence.

HEARI NG OFFI CER CELLI: Is there any
obj ection by respondent?

MR. GALATI: No objection. |If you could
give me a nonent | could probably stipulate to
these. The reason that | did not stipulate to
themearlier at the beginning of this hearing is |
wasn't quite sure how this hearing was going to
run.

And | thought that we would be having
sone argunent about what shoul d be heard today,
consistent with staff's opinion and consi st ent
with ny own.

Since we're not doing that | think I can
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save the Commttee a lot of tinme if you give ne 30
seconds.

HEARI NG OFFI CER CELLI: Please, take it.
Staff, take 30 seconds and see if you're willing
to stipulate to these documents com ng in.

MR, RATLIFF: Yes, at the risk of being
a mgjor irritant I would renew a suggestion that
we, | think this is a difficult way to reach
resol ution of these issues in an evidentiary
format.

And |'mwondering if there mght be a
better way to approach this sinmply by, well
per haps, | mean, you' ve provi ded one road nmap and
that is this list and if we could actually do this
list without any further interruption. At |east
that woul d be one way we coul d nake it.

HEARI NG OFFI CER CELLI: The plan is this
is the conplainants' day. And this is their
opportunity to put in their evidence on non-
conpl i ance.

MR RATLIFF: But the evidence is a
nunber of public docunents. And nobody, | think
di sputes that these docunments exist and say what
t hey say.

HEARI NG OFFI CER CELLI: That's great
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then it'll shorten everything because then if
everybody stipulates to these public docunents
conming in as their evidence then they are done and
we have their evidence.

MR. RATLI FF:  Yes.

HEARI NG OFFI CER CELLI: And that's, the
plan is basically, the conplainant has the burden
of proof. 1'mgoing to let themneet their
burden, hopefully on their behalf, to put this
evidence in. |If you don't have a problem if the
respondent doesn't have a problemand it cones,
and we will nake a decision as to whether they
have net their burden or not, okay.

But we can't do it without the evidence.
And this is the forumfor themto do it.

So they have -- this is the
conpl ai nants' opportunity to put in their
evidence. That's what we're here to hear

MR RATLIFF: Yes, we, we, we, and we
don't object to the recognition of these documents
for that reason.

VWhat we need is sone way of connecting
t hose docunments to the allegations of the
conplaint. And --

HEARI NG OFFI CER CELLI: And that's the
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conpl ai nants' burden

MR, RATLIFF: -- that's what we woul d
like to get to actually.

HEARI NG OFFI CER CELLI: That's why, and
Ms. Behles that's why | gave you that list.
Because what we're going to do today is we're
going to put in whatever evidence we can all agree
on and then you can argue over those ones that you
can't agree on.

And then you need to tie it up to what
t hose violations are, where that non-conpliance
is. And that's their case. And this shouldn't
t ake that |ong.

MS. BEHLES: And our summary chart
| eaves out the statenent that are the bases of
ACORN s conpl ai nts.

HEARI NG OFFI CER CELLI: Good, thank you.
So have you had an opportunity M. Galati to
revi ew?

MR, GALATI: Yes, we'll stipulate to
Exhi bits 1 through 14 being admtted into evidence
and Exhibit 20. Okay, Exhibit 23 and Exhibit 24.

HEARI NG OFFI CER CELLI: Thank you.

MR, GALATI: So | woul d object to any

evidence in Exhibit 20 or additional testinony
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regarding the PSD permt and | object to Exhibits
15 through 18 on those grounds, that it is an
irrelevant and i nproper forum

The sane, irrelevant on question, on
Exhi bit 19 and irrel evant on Exhibit 22. And
Exhibit 21 we'll address with M. Sarvey's
testi nmony.

HEARI NG OFFI CER CELLI: So to be clear
you've got, you're stipulating 1 through 14, 20,
23 and 24.

MR. GALATI: Correct.

HEARI NG OFFI CER CELLI: You are
objecting specifically to 19, 22, 21 and what
ot her one?

MR, GALATI: Fifteen through 18.

HEARI NG OFFI CER CELLI: Fifteen through
18 on grounds of irrelevance and i nproper forum

MR, GALATI: Correct.

HEARI NG OFFI CER CELLI: Does that cover
themall?

MR, GALATI: Well, yeah. The one that
is a bit different is itemnunber 22, it's just on
i rrel evance.

HEARI NG OFFI CER CELLI: Ckay. Staff,

woul d you be willing to stipulate to any of these
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document s?

MR, RATLIFF: Well, yes. W have no
objection to the Committee's consideration of any
of these docunents.

HEARI NG OFFI CER CELLI: Thank you. Wth
that, Ms. Behles, 1 through 14 will be received
into evidence.

(The above-referenced docunents,

previously marked as Conpl ai nants’

Exhi bits 1 through 14 were received

i nto evidence.)

HEARI NG OFFI CER CELLI: Exhi bit 20, 23
and 24.

(The above-referenced docunents,

previously marked as Conpl ai nants

Exhi bits 20, 23 and 24 were

recei ved into evidence.)

MR SIMPSON: |'msorry, | can't hear
t he speaker.

HEARI NG OFFI CER CELLI: I'msorry. W
just admitted into evidence Exhibits 1 through 14,
Exhi bit 20 and Exhibits 23 and 24.

M. Sinmpson: Thank you

HEARI NG OFFI CER CELLI: Those will be

recei ved and are received into evidence.
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So with that, you have sone docunents,
you want to put in the rest of your evidence or do
you want to lay a foundation?

MS. BEHLES: | just want to question
this witness on Exhibit 15.

HEARI NG OFFI CER CELLI: Thank you.

MS. BEHLES: Could you turn to Exhibit
15 in the exhibit book. What is Exhibit 157

MR, KOCHKETOLA: Exhibit 15 is a reply
by the Bay Area Air Quality Managenent District in
support of a motion to stay proceedi ngs before the
Envi ronnent al Appeal s Board.

MR. GALATI: And at this point | renew
ny objection that this testinony is irrelevant to
the determination before the Conmmi ssion on an
i mproper forum

HEARI NG OFFI CER CELLI: Ckay. |'m not
going to rule on that just now. \Wat |I'mgoing to
do is allowthis evidence in and we will keep that
obj ection in abeyance so that once we have the
evi dence we can | ook at.

We' Il hear the argument and then we will
make a ruling on it.

So we're going to allowit in --

MR GALATlI: And then if |'mcorrect and
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it's the inproper forumyou're going to disregard
anything that you've heard or read --

HEARI NG OFFI CER CELLI: You know - -

MR GALATI: -- and not let it affect
your deci sion.

HEARI NG OFFI CER CELLI: The Committee
wi Il have to make that determ nation but what
can say is this, this is an adm nistrative hearing
and the conplainants are claimng that GGS is
runni ng afoul of their permit. And they're going
to put on their case and we're going to hear that
evi dence.

Now i f there is sonething, and |
understand i n readi ng sone of these docunents that
there may be some unresol ved issues in other fora.
And if that's the case we may want to, we will
deal with that appropriately. W will see which
is the appropriate forumto handle that.

But for today we just want to get the
evi dence in so we know what we're working wth.

MR, GALATI: But M. Celli, you're
all owi ng evidence in that you may find a ruling
shoul d not have been allowed in.

HEARI NG OFFI CER CELLI: | amgoing to

hear the evidence and we may -- we reserve the
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right to rule and exclude as needed.

But we want a conplete record

MR. GALATI: | understand that. But a
record that is irrelevant to your proceeding --
because if you agreed with our affirmative defense
and if you agreed you would agree that it's
irrelevant to your proceeding you wouldn't |et
other irrelevant evidence in at this point. You
woul dn't | et evidence in about the Hunbol dt
Project, for exanple, because that's irrelevant to
your proceedi ng.

|'"msaying the very same thing. The PSD
i ssue is an inproper forum before the Comm ssion
today and therefore it is irrelevant just like
what ever mi ght be happeni ng at Hunbol dt is
irrelevant.

So to hear the evidence, to allowit in
and then disregard it later | think does us an
i ncredi bl e di sservice.

HEARI NG OFFI CER CELLI: All right. |1
think that we'll spend nore tine tal king about
this than just letting them nove on and then we'l]|
make a determ nation |ater.

So I'mnot ruling on rel evancy.

MR. GALATI: In effect you are ruling.
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You are allowi ng the evidence to cone into this
proceedi ng.

You are de facto saying that it's
i mportant to your decision by allowing it in
instead of ruling on ny nmotion right now

And | understand in the interest of
time --

HEARI NG OFFI CER CELLI: | think you're
because your, you know sonething | think your
notion goes to an affirmative defense. | don't
think it's appropriate to make this a matter of
adm ssibility.

MR, GALATI: Well | have because |'ve
now said it's irrelevant because it's not before
you and before this Comm ssion. That this is not
an issue for you to decide in this conplaint
pr oceedi ng.

HEARI NG OFFI CER CELLI: Okay. And what
we have is a conplaint that all eges certain non-
conpliance. We're going to allow the conpl ai nants
to put on their case. | amgoing to allow you to
put on your rebuttal, nmake whatever argunments you
need to.

And we will hear the argunents and make

a decision. And there will be briefs on all of
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this. But we're going to allowthis in, at |east
for now.

MR. RATLI FF:  Conmi ssi oners we woul d
like the conplainants to be able to point to
anything they want to that they think is pertinent
that has to do with the Energy Comm ssion's
certificate.

We, while we agree that the PSD permt
does not approve you issue for this agency we have
no objection to tal king about it. And we're quite
willing to have these docunents cone in and have
t hat di scussion occur

Qur concern is that the evidentiary
format is creating these kinds of problens and
make it very difficult to even tal k about these
i ssues.

And if we could not treat this as
evi dence subject to objection and testinony that
is essentially a bunch of docurents, we could
actual ly tal k about what these issues are hold
themup to the Iight and actually decide if
there's really an issue here.

If, in fact, we were to determ ne that
there were issues the fact that needed to be

determ ned by cross exam nation and sworn
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testimony we could then convert to that kind of
hearing and do it.

But | think if we're going to
continually have this kind of problemthat we're
having right nowif we try to inpose an
evidentiary fornat on what is a fairly conpl ex set
of facts that | think, are essentially, a matter
of public record but that need to be discussed
think quite freely if the Conmttee is ever going
to be able to figure out what we're tal king about.

HEARI NG OFFI CER CELLI: What we're going
to do is go off the record for a monent. If |
could just have a quick conference with the
Conmi tt ee.

(O f the record.)

HEARI NG OFFI CER CELLI: Everybody,
pl aces everyone. W're going to proceed with an
evidentiary hearing. W're going to at this time
the Conmittee has | ooked at these docunents and
has ruled that they are all relevant.

W will be receiving 1 through 24 and we
will hear fromthe parties their objections but at
this time we find that they are all relevant and
we're going to allow 1 through 24 into the record.

M. Gl ati
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MR GALATI: You haven't even allowed nme
to tell you the basis for nmy objection and why
they're not rel evant.

It's the conversation that | wanted to
have at the very begi nning of the session.

HEARI NG OFFI CER CELLI: Make your
objection at this tine, please.

MR. GALATI: They are irrelevant because
in an evidentiary format such as this Commttee
could make a finding of fact on the validity of
the PSD permt that could be inconsistent with and
different fromthe federal agency who has sol e
jurisdiction over the PSD permt.

I'"mnot saying that the validity of
permit mght be inmportant to you but if this
Conmittee in this evidentiary heari ng nakes that
finding how does it reconcile with eventually EPA
Regi on Nine's finding on the sane facts?

Those are the points. These facts are
not before you. | would like to talk about
whet her the validity of the PSDis inmportant to
your decision and if it is there's another way to
handl e this rather than have this form here.

It's being litigated in the EAB. There

is another forum at the Regi on N ne Enforcenent
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Provi si on.

Those are the federal agencies that
actually make that finding. Here the Comi ssion
woul d be interpreting federal lawin a siting case
conpl ai nt heari ng.

This is not the right forumfor them on
the PSD issue. |I'mnot saying there isn't a right
forum

But it clearly is not relevant to you
because you can have these inconsistent results.
And what do we do in those inconsistent results?

It's one of the reasons why |'m having
to object to everything because if you make a
finding here that's inconsistent with the federa
agency what do | do?

HEARI NG OFFI CER CELLI: So your
obj ection is rel evance.

MR GALATI: It's relevance.

HEARI NG OFFI CER CELLI: Okay. Objection
is noticed. Staff, objection. Oh, actually
didn't staff already stipulate to all of the
docunents comng in and not --

MR. RATLIFF: W didn't object to the
document s.

HEARI NG OFFI CER CELLI: GCkay, no
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obj ection, thank you.

Then all of those docunents have now
been received into evidence. Do you have anyt hing
el se?

MS. BEHLES: Just, as, so, what, just
for, just to make sure we're clear for the record.
BY MS. BEHLES:

Q VWhat is Exhibit 20, the table you
prepared. What does it represent?

A Exhibit 20 is, contains a summary of the
specific points in the docunents that we believe
denonstrate that PGE is in violation of the
condi tions of certification.

Q And so this summari zes your revi ew of
the publicly avail abl e docunents.

A That's correct.

Q And this sunmarizes why you believe P&E
is in non-conpliance.

A Yes.

Q And is this table accurate?

A Yes it is.

Q Ckay, | have no further questions for
this witness.

HEARI NG OFFI CER CELLI: Thank you.

Cross, respondent.
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MR, GALATI: M. Kochketola you agree
you' re not an expert witness for purposes of
interpreting air quality rules. |Is that correct?
MR, KOCHKETOLA: That's correct.
BY MR GALATI :

Q Prior to work related to this proceeding
have you ever reviewed a decision of the
California Energy Conmi ssion?

A Not that | recall.

Q Is it safe to say you're not an expert
on the California Energy Commi ssion process?

A | would say that's safe to say.

Q Did you revi ew the Decenber 2006
Petition for Amendnent which is marked as our
Exhi bit 301? | believe that it's al so nmarked, we
have sone, your Exhibit 14.

A Yes | did review that.

Q | apol ogize, | mis-spoke. D d you
review the original decision, Exhibit 301? |
think this one is also identified as your Exhibit
2 although | think it's |abelled BAAQVD Conmi ssi on
Decision. | think that's Energy Conm ssion
Decision. Did you review Exhibit 2?

A Yes | did.

Q Do you realize that Comm ssion deci sion
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has been anmended several tines?

A | was aware that there were severa
amendnment s request ed.

Q Do you know i f any were granted?

A The amendnents that |'m aware of were
all withdrawmn. The anmendnent requests that | was
aware of were all wthdrawn by PGE prior to the
Conmi ssi on deci ding on them

Q Ckay, just to be clear, was that, you're
sayi ng amendnments in a plural fashion. Are you
referring to one anendnent request in January of
2008 that was withdrawn or are you referring to
several ?

A VWhat |'mreferring to is the amendnent
request dated January 2008 that was wi thdrawn and
February 2009.

Q Ckay. And you're aware of no other
amendnments that were granted?

A Actually there were a couple of other
changes, one being the Conmi ssion order declaring
P&E sol e owner and amendment to elimnate use of
river water for the cooling water source

Q kay, thank you. In your sunmary of
your testinmony you state that one of your basis

for general conpliance or general non-conpliance
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with a general conpliance with certification, you
state Exhibit 14 you quote it, however there
remai ns several inconsistencies between the

facility originally permtted and the GGS as

construct ed. Is that correct?
A That's correct.
Q Is this the sole basis for your

di screpanci es, your, excuse ne, is this your sole
basis for non-conmpliance? That statenment?
A No.
Q What specifically are the itens that
were constructed that were not |icensed?
MS. BEHLES: bjection. | mean if he
wants himto go through the sunmary table we coul d
do that. But | thought we'd put that into
evi dence so we woul dn't have to go through this.
HEARI NG OFFI CER CELLI: Do you have at
t he ready those, what we need to do, we need to
know exactly what are, what is the subject of the
non- conpl i ance.
And | think it's a fair question of
cross-exam ne to ask, cross-exam nation to ask.
MS. BEHLES: Ckay.
HEARI NG OFFI CER CELLI: 1t would be

hel pful , maybe, if other than, if you could

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

47
perhaps point us to that list so that we can speed
t hi ngs al ong.

MS. BEHLES: Sure. The list up here is
in Exhibit 20.

HEARI NG OFFI CER CELLI: Okay.

MR, GALATI: I'mtrying to understand
what the first conplaint is. 1In the very first
box it says, General Conpliance with
Certification. And that is a basis for non-
conpl i ance.

I"'mtrying to understand what that is.
Are you telling ne that all of the reasons for
general non-conpliance are in the boxes after
t hat ?

For exanple, Definition of Comm ssioning

Period is an issue, Change to Gas Preheater is an

i ssue.

MS. BEHLES: Yeah, | --

MR, GALATI: Are those enconpassed in
nunber 17?

MS. BEHLES: Enconpassed in nunber 1,
no. | mean each issue is identified with the

statenents that are relevant to that.
MR, GALATI: Ckay.

HEARI NG OFFI CER CELLI: Ckay, as |
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understand this since we had to put this together,
you have a box that says, General Conpliance with
Certification and then to the right it says, there
remai ns several inconsistencies between the
facility as originally permtted and the GGS as
constructed with a date, a docunent and a page
nunber. |s that correct?

MS. BEHLES: Right.

HEARI NG OFFI CER CELLI: And then
underneath that is two nore such paragraphs or
phrases with a cite to an Exhibit 14 and a page
nunber .

And what that represents, if |
understand this correctly, is the evidence that
you're using to support the statement on the left
of General Conmpliance with Certification. |Is that
correct? And then so on down the table.

MS. BEHLES: That's right.

HEARI NG OFFI CER CELLI: Definition of
Conmmi ssion Period et cetera.

MS. BEHLES: That's right.

MR GALATI: And | asked M. Kochketol a,
are those the statements the only basis for saying
that PGE is generally not in conpliance with the

CGeneral Conpliance with Certification? And he
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So |' m aski ng what others?

HEARI NG OFFI CER CELLI: Good. VWhich is
a fair question. So please answer the question.

MR, KOCHKETOLA: Evidently | m s-spoke.
Specifically relating to General Conpliance with
Certification, yes. Those are these only, those
are the only things that we are citing to support
our allegation.
BY MR GALATI :

Q Ckay and those are statenents made by
PG&E.

A Yes they are.

Q And if PGEE did not nmeke those
statements would you say that there's not general
conpliance with certification?

A I"mnot sure | understand the question.

Q ' m posing a hypothetical. |If those
statenments had not been in Exhibit 14 woul d you
still be conplaining that in your conplaint that
there is no, there is a, we're not, general
conpliance with certification we're not in
conpliance with that?

MS. BEHLES: bjection, calls for

specul ati on.
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MR GALATI: It's a cross-exam nation
I"mallowed to pose hypotheticals.

HEARI NG OFFI CER CELLI: Actually, it,
you are, it's a little argunmentative though
If --

MR, GALATI: I1'msorry for the tone.

"Il try again. There are three statenents
attributed in Exhibit 14. Those statenents are
all nade by PGEE.

I"mwondering if you would still believe
that there is general conpliance with
certification, that that is still an issue if PGE
had not made those statenents?

HEARI NG OFFI CER CELLI: You know |I'm
going to have to ask you this M. Galati because
I'mnot sure that his belief is relevant. He's
not an expert. He hasn't been qualified as an
expert.

Basically he's the vehicle by which they
brought in all of this evidence.

MR, GALATI: You allowed himto testify
by putting this into evidence.

HEARI NG OFFI CER CELLI: Yes.

MR GALATI: And allowed that to be the

basi s for general non-conpliance.
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HEARI NG OFFI CER CELLI: But you're,
there m ght be, you may have evidence, let's say,
that PGE didn't nmake statements that are
attributable or attributed under this in which
case you'd be able to inpeach this docunent.

Ckay, but | don't know that it's
necessary to inpeach this w tness because it's not
necessarily going to get you where you want to go.

MR GALATI: M. Celli I'Il move on.

PRESI DI NG MEMBER BYRON: M. Gal ati .

MR, GALATI: Yes.

PRESI DI NG MEMBER BYRON:  Exhibit 14
begins with a cover letter witten by Sierra
Research. |'m assunming the docunent is from
Sierra Research and subnmitted by, submitted to the
California Energy Conmi ssion, subnmitted by PGEE.

MR. GALATI: Correct.

PRESI DI NG MEMBER BYRON: Ckay. Thank

you.
BY MR GALATI :

Q Wth respect to Exhibit 14 and I'm
novi ng down the list now |In Exhibit 20 the next

box is identified as, Definition of Conm ssion
Period. You refer to a proposed change in the

Definition of Comm ssioning Period as the basis
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for your conclusion that GGS is not operating in
conpliance with its conditions of certification
Is that correct?

A Coul d you repeat the question please.
Q Yeah | will. In your Exhibit 20 you

state that, PGRE proposed to renove requirenent or

changed the conditioning condition. 1Is that
correct?
A That's correct.

Q Okay. It's that proposed change that is

the basis for you saying that PGE is non-

conpliance with its certification. 1s that
correct?

A It's not the sole basis.

Q Again, |I'monly tal king about the issue
of comm ssioning period. Wat is, | wthdraw

that. What is the basis for your allegation that
P&E is not in conmpliance with its certification
with respect to the definition of comm ssioning
peri od?

A The request was that PGE changed t he
definition of the conm ssioning period and that
P&E nade this request before, w thdrew that
request as no | onger being necessary, GGS was

conmi ssi oned and now since comm ssioning PGE is
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once agai n requesting this change.

Q So it is the basis that it's being
requested again that is your basis for non-
conpl i ance?

A Agai n, not the sole basis.

Q Are you referring to Conditions for
Certification AQ 17

HEARI NG OFFI CER CELLI: According to the
chart we have AQ 6 in count one clains that
there's an act of non-conpliance, a change of
condition for the conm ssion period after the
fact. That's what alleged in this conplaint, AQ
6.

BY MR GALATI :

Q kay, let me ask some questions. Do you
bel i eve that there are any conditions of
certification with respect to comm ssioning that
Gateway is not conplying with at the noment?

MS. BEHLES: Objection, hypothetical
Conmi ssioning is al ready over so.

HEARI NG OFFI CER CELLI: The question
was, M. Kochketol a whether you believe there are
any conditions that, and before | repeat the
question, M. Glati, the conplainants are being

held to what they put in the conplaint.
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They' ve al |l eged, one, two, three, four
and in count one they have alleged three air
quality conditions.

Now | don't know whether this witness is
t he appropriate vehicle for this but they've
al l eged AQ 6, AQ 20 and AQ 26 as being the basis
for their conplaint.

MR GALATI: | understand that's what
you sunmmarized but if you look at it, the summary
of their testinmony Exhibit 20, it's nore than
t hat .

And | amforced to address each and
every one of those because it's in the record.

So | want to know what non-conpliance
are they alleging with the definition of
conmi ssi oni ng peri od?

HEARI NG OFFI CER CELLI: Fair enough. Do
you understand the question M. Kochketol a?

MR GALATI: | will actually wthdraw
t hat, propose some other questions to try not to
take this much tine.

Do you know what the change was that was
requested in 2008 in the January filing 2008 with
respect to conmissioning period? It's a

definitional change, is that correct?
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HEARI NG OFFI CER CELLI: That's a yes or
no questi on.

MR, KOCHKETOLA:  Yes.

M5. BEHLES: Yes.

BY MR GALATI :

Q The change invol ved elim nating
reference to the California Power Exchange didn't
it?

A Yes it did.

Q And do you know if the California Power
Exchange is in existence?

A No | don't.

Q Do you believe that if the project was
conmi ssioned wi thout deleting the reference to the
California Power Exchange that that's a violation
of the condition.

MS. BEHLES: Objection, this goes to the
significance of the violation not to the issue of
whet her or not there is a violation by not
changi ng the condition for the conm ssioning
peri od.

HEARI NG OFFI CER CELLI: Actually, the
guestion is asked is whether this w tness believes
and --

MR, GALATI : Is that the basis, |'m
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trying to understand the basis for their
conplaint. |Is the basis that deletion of the
Power Exchange was necessary before comm ssioning
coul d occur?

HEARI NG OFFI CER CELLI: So ask that
guestion because if you ask what he believes |
don't know that that's necessarily rel evant.

MR, GALATI: Ckay. |Is the basis of your
conplaint on the definition of conm ssioning
period that deletion of the California, reference
to the California Power Exchange was necessary
bef ore comm ssi oni ng?

MR, KOCHKETOLA:  Yes.

BY MR GALATI :
Q What's the basis for that conclusion?
A The basis for that conclusion is the

requirement for Petition to Change the
Certification set forth and Title 20, Section 1769
of the California Code of Regulations. It
specifically says that a petition is required for
amendnments and for insignificant project changes
and also to | eap or change a condition of
certification.

Q Do you think that it was possible for

P&E to conply with that condition?
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MS. BEHLES: Objection, again this goes
to the significance.
MR GALATI: I'll withdrawit.
BY MR GALATI :
Q You reference Exhibits 9, 11, 13, 4 and

3 and several statements with respect to the

definition of when conm ssioning ends. |[|s that
correct?
A Repeat the question pl ease.

Q Did you review Exhibit 9, 11, 13, 14 and

A Yes | did.

Q Okay. And you rely on those to reach
your conclusion that GGS is not operating in
conpliance with its conditions regarding
conmi ssioning. |s that correct?

A No it's not.

Q VWhat documents do you rely on to, as
your basis for saying GGS did not conply with its
conditions on comm ssi oni ng?

A Exhi bits 14, 6, 13 and 2.

Q I'mgoing to hand you Exhibit 14. And
in Exhibit 14, and | apol ogi ze, there's not page
nunbers. But in Attachment C to Exhibit 14, do

you have that in front of you or do you need m ne
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Q Ckay. In Attachnment C which is
entitled, Proposed Revisions to Conditions to
Certification, Gateway Generating Station. Go to
the first, second, third, the fifth page. You see
about m dway down the page, it says the word,
conmi ssi oni ng peri od?

A Yes.

Q You see that definition?

A Yes.

Q Coul d you just describe what is being
del eted in that comm ssioning period?

A The | anguage, well a commma and some
| anguage.

Q Coul d you read that |anguage.

A And has initiated sales to the Power
Exchange.
Q Okay, could you read the full sentence

before that with the change

A The period shall term nate when the
pl ant has conpl eted perfornance testing and is
avai |l abl e for commercial operation

Q Do you know when the Gateway Generating
Station conpleted all perfornmance testing?

MR, RATLIFF: Conm ssioners if | could
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nmake a point of order. This will be nmy |last one
| promise, and I'll go take a sedative afterwards.

(Laughter).

MR, RATLIFF: But you have provided us
with a list of which is | think a road map to get
to this proceeding. | consider hearing tinme to be
pr eci ous.

You have, | think, all of the answers in
the roomtoday. But | don't think you're going to
hear them And if you hear themin this format
you nmay not even recogni ze them

What | woul d suggest is an alternative
approach to this would be that you go through the
list and ask the conplainants to basically state
their case on each one of these itens.

And then ask of the other parties, the
staff, PGRE, whonever else is contributing to this
to give their response to that point.

And then engage the parties directly on
their answers if they're unsatisfactory or if you
want nore information.

I think if you take that approach you
m ght get the answers you want.

I think if you take this approach we

m ght spend nmonths in hearings and never have an
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answer .

HEARI NG OFFI CER CELLI: Yes. One
nmoment. O f the record.

(OFf the record.)

HEARI NG OFFI CER CELLI: We're here
again. And after a Commttee discussion and we
want to ask the parties what they think of
M. Ratliff's suggestion starting first with
conpl ai nants, Ms. Behl es.

MS. BEHLES: Unfortunately because
there's no CARE representative here, but I'll need
to confer with the parties that are here and so --

HEARI NG OFFI CER CELLI: | understand --

M5. BEHLES: But --

HEARI NG OFFI CER CELLI: -- that you
woul d want to do that off-line. Do you have a
cell phone nunber of something |ike that?

MS. BEHLES: | have a home phone nunber.

HEARI NG OFFI CER CELLI: Before you do
that what is your inclination as ACORN is
concer ned?

MS. BEHLES: You know, if we can get in
the information that we're relying on and that's
t he basis of our conplaint.

We're relying on PGRE s statenents.
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HEARI NG OFFI CER CELLI: Yes.

MS. BEHLES: And so if we can get that
all into the record. | think ny initia
inclination is that we'd be fine with that because
it would save, especially because it would save us
time.

HEARI NG OFFI CER CELLI: Okay, and we,
don't we have all those, since we received al
your evidence, don't we already have all of those
statenments anyway in the record?

MS. BEHLES: It, it's, there are, yes, |
nmean it should be. There were additiona
statenments, additional testinmony that was going to
be given by Rob Sinpson. So | would just need to
confer with himto be sure that's okay.

HEARI NG OFFI CER CELLI: Ckay, M.

Gal ati .

MR, GALATI: M. Celli | actually think
that's a good idea and | apol ogize I'mnot trying
to waste the Commission's tine.

What nornal ly happens is | have witten
testinmony detailing and tieing all the exhibits
t oget her, exactly what they mean and exactly what
you' re saying

And what | have here | eads, | have had
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to make several suppositions. Are they saying
this or are they saying that statenment nmeans this.

And while it m ght seemclear to you
maybe | ooking at it in a chart, that's a nice way
touse it. That's all | have is the chart.

So | amforced to figure out the
underlying basis for each and every statenent and
actual ly what they believe the statenment neans.

I don't know what's going to cone in
their brief.

So | have an alternative proposal to you
as well.

HEARI NG OFFI CER CELLI: Pl ease

MR, GALATI: And that would be if you
want to go forward in an evidentiary hearing
oftentines the person with the burden of proof
files pre-witten testinony.

And then the opponent files rebutta
testi nmony.

VWhat we had in this case was the way the
notice was witten is we both filed testinony at
the same tine.

| could not tell fromthe conpl ai nant
exactly what their testinony would be. So we did

our best.
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Actual Iy our testinmony addressed the
guestions the Comm ttee posed to us.

So just like in other evidentiary
hearings there's a docunent and there's sonebody
filed something in response. And then we comne
t oget her.

| could probably stipulate to a lot if |
knew what those were.

So ny alternative proposal would be is
to continue the hearing, require the conpl ainants
to file evidentiary docunents, sworn testinony
with their witnesses qualifications and then | can
stipulate to so much of it.

We can file rebuttal testinony. You can
read it and deci de what the issues are you want to
hear in an evidentiary hearing.

But right nowl'mtrying to guess what
t hese issues are.

HEARI NG OFFI CER CELLI: You know one of
the things we have to acknowl edge is that this is
a conpl ai nt under 1237 which is unusual around
here.

And the code section calls for fast
action, sort of an energency process because

presunmably sone power plant is doing sonething
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terrible Iike dunping oil in a river or sonething
like that, requires the conplainants to bring a
conplaint requiring the Committee to act quickly.

In this case and under the code section
staff is supposed to provide a report. W' ve
never seen a staff report in this case.

What we got was a pleading, a response
of pleading fromstaff counsel which we've been
operating as the report because we haven't gotten
anyt hi ng el se.

And because we got these things |ate,
and | know, and I'mnot, and | want to be clear,
know that M. Ratliff got this case a week ago, if
that, |ike Thursday, | nean, | got this case about
a week before he got it.

And we're scranbling to get this
t oget her because we had, today's the |ast day.
Today is day 30 under the code.

So at |east the Energy Conm ssion gave
t he conpl ainants their, that 30 day period. |
nean, basically we've acted on 30 days fromthe
date of the report which we are presunming the
report is this pleading that we received from
staff.

MR GALATI: Well | think that another
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thing that | would offer to you is, the Comi ssion
has an informal dispute resolution process that
hasn't been done in this case.

And the Conmittee could order the
parties to get together with the Conpliance
Proj ect Manager, highlight the issues, sit down,
talk fairly about them But what happened is
there was a conplaint filed.

And | think that's what | think that's
what was new for the Conmission. It's not often
that a conplaint is filed.

Usual ly there is sonme commrunication with
t he Project Manager and |'m not denigrating ACORN
at all. They were follow ng the regul ations.

But usually there's some notice of a
problemthat is then provided to the Conpliance
Proj ect Manager. And the Conpliance Project
Manager and his boss get people together and make
themsit around a room That's why you don't have
t hese hearings.

HEARI NG OFFI CER CELLI: Well we're
supposed to. See what was supposed to cone of
that would be a report.

A report that describes what the

probl ems are, that | ooks into the conplaint and

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66
tells the Committee exactly what happened.

We didn't really get that here. So
we're all sort of operating in the dark.

And this is an unfortunate circumstance
we find ourselves to be in and if we ever get a
future conplaint such as this what this Commttee
needs is an analytical report fromstaff that
expl ains and deals with all of the conplaints as
brought by the conpl ai nant so that we, hopefully,
could have witten a decision just on that report.

Because the code enables, the reg
enabl es the Committee to nake a deci sion just on
the report itself.

MR, GALATI: Perhaps if the conpl ainants
woul d wai ve the 30 day, 1237 action we could
resolve this in an amicable, informal way with a
date certain that if you're not informal then
testinmony shall be filed, rebuttal testinony a
week |ater, an evidentiary hearing set and we can
actually go there on only the issues that remain.

HEARI NG OFFI CER CELLI: And that is the
right of the conplai nants because really the
reason we've scranbled to get here today was to
honor the conplaint of the conplai nants.

The code that you proceeded under really
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is an energency, it's an energency conplaint that
stops any immnent, irreparable harmthat's
happeni ng.

So far fromwhat |'ve seen in the paper
in the pleadings and papers is | don't know that
we have that sort of emergency situation

But --

MR, SI MPSON: Excuse ne, this is Rob
Si npson. May | speak?

HEARI NG OFFI CER CELLI: If | may just
finish.

MR SI MPSON:  Sure.

HEARI NG OFFI CER CELLI: What |'m saying
is that for the conplainants this is your right to
proceed within the 30 days.

And so the Energy Commission is we've
done everything we can to have gotten this thing
here today.

And that's why we're having this hearing
today is to accomopdate the conpl ai nants.

It's the conplainants right to waive the
30 days. You can do that if you want.

| suppose Ms. Behles you're going to
want to get on the phone and have a conversation

with M. Sinpson and have a conversation with M.
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Sarvey.

| don't know how you woul d acconplish
that but if, what do you want to do about that?

MS. BEHLES: Well, | mean, | initially
want to say from what we understood this phase was
only an issue of whether or not PGE was in
conpliance with its conditions of certification
and this Comm ssion's requirenents.

That as we see it is not a conplicated
inquiry. Qur conplaints are based on P&GE s own
statenents. They're based on public docunents.

I think that the idea of going into
testinmony and rebuttal testinmony woul d be nore
appropriate for, hopefully, a next phase in
di scussing the significance of the non-conpliance.

As we see it npst of the facts that we
rely on, the infornmation that we rely on was
actually also presented in P&E s answer to the
conpl aint and P&E' s testinony.

There's not a large dispute. There's
not a large issue of facts.

We think that it's as sinple as that.
You know we're relying on PG&E' s statenents.
They're not in conpliance with their conditions of

certification.
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And then we'd like to discuss what woul d
be appropriate to discuss howit's significant
those issues are.

HEARI NG OFFI CER CELLI: Okay but we're
obligated to hear all sides of the story.

MS. BEHLES: Unh- hum

HEARI NG OFFI CER CELLI: We've read your

documents. We've read M. Galati's docunents.
W' ve read staff's docunments. And fromwhat |'ve
been able to glean so far and | haven't passed a
j udgenent yet, we haven't written any decision or
anything but it |looks |like you' ve alleged certain
non- conpl i ances.

P&E has what appeared to be sone in
nost cases reasonabl e expl anations for what
certai n m sunderstandi ngs are between the parties
or excuses for whatever it is that they're doing.

And, you know, what |'mtrying, what we
need to find out is what the truth is in the
m ddl e.

So that's basically why we set this
heari ng today.

MS. BEHLES: Right. And we understood
t hat the expl anations and excuses that you're

referring to would actually be the discussion of
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t he next phase.

HEARI NG OFFI CER CELLI: Actually not.
VWhat the intent was was to have today be only the
i ssue of what are the conditions that are all eged
to have been that they're in non-conpliance and
what is the evidence for that?

We've taken in all of the evidence.

They get to put on their evidence to show that
they are in conpliance as to this air quality
condi ti on or whatever.

And then the Conmittee would be in a
position to decide, okay, there is or there is not
non- conpl i ance.

If there's no, in other words if PGRE is
in conpliance that would be the end of the
inquiry. GCkay, if they are not in conpliance then
we woul d have to have a hearing, further hearings.

MS. BEHLES: Right. And we understood
it to be that. And that we wouldn't delve into
t he reasons why they weren't conplying with
conditions of certifications at this phase.

HEARI NG OFFI CER CELLI: But by operating
as a hearing, which | thought that we were
obligated to do under the code and under your

conpl aint, they obviously have the right to cross-
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exam ne your w tnesses and they get to test your
evi dence and that could take a while.

So what M. Ratliff is proposing is sone
sort of, kind of an ADR kind of caucusing where
the parties can kind of get together and see what
we can do to streanline things.

| don't know what you can do. Because
basically in your world view there's non-
conpliance and theirs there's a reasonable
expl anation for everything and in everything there
is no non-conpliance.

And so it's really the ball is in your
court as the conplainants. Wat you want to do
how you woul d want to proceed

MR. SIMPSON: This is Rob Sinpson still
wai ting to speak.

HEARI NG OFFI CER CELLI: Yes pl ease.

MR SIMPSON: | want to point out, it
sounded like it got categorized as we just sort of
br oadsi ded you with this conmplaint with no advance
noti ce.

|'ve got conmunications with M. Yasny
dating back to May of this year in trying to
resolve this in the informal conplaint process.

Finding no traction on that is why we're in a
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hearing today. So it's not that we haven't tried
to resolve this without this formal hearing

HEARI NG OFFI CER CELLI: Ckay.

MR, RATLIFF: Conmmi ssioners if | may.

In staff's view, although there are a nunber of
facets to the conplaint that has been filed this
is actually if you can break it down to

i nfractions or inconsistencies with the Conmi ssion
permt we think it's actually pretty straight

f orwar d.

And we're very anxious to discuss with
the parties, if our understanding of this is
correct, | think if we had been able to do this
prior to this hearing it mght have been useful.

VWil e we believe that the conpl ai nants
may be unaware of certain anmendnents which the
Conmi ssion approved to this |icense which have
brought, which nmake it conformin npst aspects to
its current operating condition.

The one thing that we're aware of that
as we put in our pre-hearing conference statenent
t hat does not conformprecisely with the Iicense
is the existence of a temporary fire punp which is
diesel-fired rather than electric-fired because

they couldn't get a fire marshall approval of the
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el ectric heat punp which was |isted under the
equi prent in the Final Decision

We think that is the only, that is the
only non-confornmity with which we are aware.

W' ve been aware of it since Cctober of |ast year
when both the Air District and the Energy

Conmi ssion staff were informed by PGE that they
had built the project apparently without know edge
i nconsi stently when the fire marshall had told
themthey couldn't put in the electric heat punp
that was in the equipnment list that we required.

There are sone other aspects that we're
nore than happy to discuss and we'd |like to have
t hat dialogue or trilogue or whatever it is here.

(Laughter).

MR RATLIFF: But we think that the
problemthat we're having nowis that this is
being treated in an evidentiary sense and | think
t hat process --

HEARI NG OFFI CER CELLI: Wich is their
right.

MR, RATLIFF: -- is getting in the way
of getting to the bottom of what actually is in
di spute, of sharing information that we think may

clear up some of the misconceptions the parties
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have and might allow the Conmmittee to fully
understand what the facts are that either support
or don't support the conplaint.

HEARI NG OFFI CER CELLI: What if we took
a recess and the parties hunkered down today, now
and had a discussion. Wat would come of that?
What do you think?

MR, RATLIFF: Well we're nore than happy
to do that.

HEARI NG OFFI CER CELLI: And what
resol ution do you think --

MR, RATLIFF: | don't know that there
can be any resolution because |I think, | think
there may be sonme very hard, there nay be sone
i ssues here which, for instance, the purview issue
is one that isn't going to be resolved through a
di scussion | don't believe.

It may be that we can if, if, if, you
know, representatives of the three, if M. Behles
and M. Galati and | were to have a discussion
about the actual issues of what is out of
conpliance we mght be able to narrow those issues
consi der abl y.

And then tal k about those to the

Conmittee and present that. Maybe a discussion
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i ke that naybe we could spend an hour and cone
back to it and have sone narrowed |ist of things
we want to tal k about.

Again, | think an evidentiary approach
| mean sonmetines it's an inportant way to do
things. But | think right here it's not a very
constructive approach for the Comittee to
understand these issues and how t hey night be
addr essed.

HEARI NG OFFI CER CELLI: And you
under st and though because of the nature of the
conpl aint that was brought that if you go out and
make and have sone discussion and there's a
breakdown then we're back where we started.

MR. RATLIFF: Oh yeah | understand. But
I would still inmplore the Committee to try to
address it as efficiently through dialogue with
the parties rather than through some form of
Wi t ness testinony because | think you' re going to,
you're going to, you know, we'll have anot her
we' |l spend the whole day doing this --

HEARI NG OFFI CER CELLI: That, well --

MR. RATLIFF: -- and we won't be any the
wi ser at the end of it. And | think actually al

the answers are in this roomand are available to
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you if you're allowed to get to them

MR, SARVEY: This is Bob Sarvey can |
speak for one noment pl ease?

HEARI NG OFFI CER CELLI: Please. M.
Sarvey go ahead.

MR. SARVEY: Yeah, ny testinony and ny
declaration are in the record and there's a form
if M. Galati would Iike to see them

| outlined ny exact issues with the
project and | cite the authorities.

And | have no probl enms going forward now
but | also have no problemw th the parties
getting together and tal king about it but
unfortunately | wasn't able to attend because of
the brief notice.

HEARI NG OFFI CER CELLI: M. Sarvey and
M. Sinpson and there's a M. Boyd on the |line as
well I"'mtrying to, if the parties were able to
have a discussion here would you be able to stay
on the Iline.

And what | think would happen is the
Commi ttee, we woul d absent ourselves fromthe
hearing room so that you can speak openly anongst
yoursel ves and hopefully come to a resol ution

Do you think that that would be
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productive? M. Boyd?

MB. BEHLES: | think M. Boyd j ust
di sconnect ed.

HEARI NG OFFI CER CELLI: M. Sinpson do
you think it would be productive to have
di scussions with the parties?

MR SIMPSON: No. It's okay with ne
what the other conplainants would |ike to do.

HEARI NG OFFI CER CELLI: And M. Sarvey
do you agree?

MR, SARVEY: Yeah, | don't have any
problens with that. |'mjust saying |'mready to
go with my testinony so, you know, but actually
the way M. Galati had wanted to extend it so but
what ever the Committee decides |I'm nore than happy
to participate.

HEARI NG OFFI CER CELLI: Thank you. What
we're going to do is go off the record for a
nonent and 1'mgoing to talk to the Committee.

(O f the record.)

HEARI NG OFFI CER CELLI: Thank you
M. Ratliff and thank you all of the parties as
you were tal king and | was | ooki ng around and
was getting nods fromeach of the parties that

they were interested in having conversations and
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di scussions. So | think that, hopefully, this
wi || be productive.

We're going to be in recess until 1:30
and in the meanwhile we're going to | eave the
phone |ines open and the parties have the room

And the Conmittee will, we will vacate
the prem ses so that, hopefully, you can cone to a
conpl ete resolution or as much resol ution as you
can by 1:30 and we will resune at 1:30.

(Whereupon, a recess was taken

of f the record.)

--000- -
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AFTERNOCON SESSI ON
HEARI NG OFFI CER CELLI: This is the

Gat eway hearing on the conplaint for non-
conpliance. Oh, we're back on the record in the
Gat eway hearing on the conplaint for non-
conpliance and M. Ratliff since it was your idea
that we break and have di scussions let's hear your

report on it.

MR RATLIFF:  Well | think we've had a
useful discussion for the last, | don't know, two
hour s.

And | think we resolved, at |east |
think we've been able to narrow, | think, what it

is we're tal king about and what issues that we
have that need to be addressed.

And | think we've also agreed on the
best way in which they should be addressed which
m ght be the nopst inportant thing.

Feel free to tell ne if I'"'mwong but I
thi nk we've agreed that the issues that we have
before us really are not issues of fact to be
determ ned today by testinobny but that they are,
in fact, issues that need to be briefed.

There are issues of conpliance that |

think are anenable to briefing. | don't think the
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facts are in dispute.

There are issues of timng or the timng
of conform ng changes that | don't think the facts
are in dispute but I think that the issues that
need to be addressed are essentially ones that
need to be addressed to briefing.

And then sort of an over-arching issue
which is a legal one, in essence, is one where
we' ve agreed to di sagree, sonme of us but that is
the PSD i ssue and the issues that are related to
the PSD issue.

And with regards to that | think we've
al so agreed that that's best addressed to briefing
as well.

So we propose then to do that and
think there's sone question of timng, the timng
that we would use for that.

HEARI NG OFFI CER CELLI: Actually | was
| ooking at the coding end with regard to timng.
We are in conpliance. Today was the | ast day but
we got the hearing in, start the hearing
essentially. W didn't have to finish it today
but the hearing began.

So that right has been preserved for the

conpl ai nant s.
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And so | just wanted to allay that fear
but go ahead and explain what you wanted to do
with regards to briefs.

MR RATLIFF:  Well, of course | would
like to set the briefing schedule at a tinme where
| don't have to wite the brief but (laughter)
there is also the issue | think that Ron has
poi nted out, Ron Yasny that we do have probably,
I"'mnot telling what the schedule is Ron but |
t hi nk next nmonth we have the anendnent.

MR, CELLI: That is August 26th.

MR RATLI FF:  August 26t h?

MR. CELLI: It's going to be on the
August 26th Business Meeting as far as the
information | have and | have Jack Caswel|
noddi ng.

MR RATLI FF: Ckay.

HEARI NG OFFI CER CELLI: And what, why,
I'"mglad you brought that up because it seens to
me that that is an unrel ated event.

And if, let's just say, that everything
in the conplaint were deenmed to be absolutely true
I think all that that hearing does is create sort
of an outside boundary of tine of when the non-

conpl i ance, how far the non-conpliance went,
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August 26t h.

Q her than that | don't think that
heari ng has any bearing on what we're doing in
here. Do you all agree?

MR, YASNY: Well it does address the
technical side of all of this. So it does allay
any of those questions.

HEARI NG OFFI CER CELLI: Right, so in
other words, if there, even let's just assune,
that there were sonme areas where there was a
di vergence of the description or sonething |ike
that that are going to be corrected in the next,
in this amendnent on August 26th. | don't think
that has any bearing on these proceedings.

MR, GALATI: M. Celli if I could add.
And | agree with you except as we went through our
list today we added a few things to the list.

HEARI NG OFFI CER CELLI: Great, thanks
(laughter).

MR, GALATI: Trust me | was trying to
take themoff (laughter). W did take one off.
And some of those became nore technical that are
clearly addressed.

They are concerns, not necessarily

conpl ai nts of non-conpliance. But for example, if
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there was a condition that specified X nunber of
em ssions on a cumul ative basis, would that
condition have to change because of the fire punmp?

That' Il be addressed in the Conm ssion
deci si on.

HEARI NG OFFI CER CELLI: On the 26th.

MR GALATI: And is addressed on the
26th. It doesn't take out the issue. And
Ms. Behles correct me if | mis-characterize this.
Many of the non-conpliance issues are ones of
timng. Meaning not a substantive issue about
what was done but shoul d asked perm ssi on before
it was done.

So the fire punp though has overlap, not
only timng but does it have, let's say
environnental inpacts that shoul d have been

addressed. So there is some connection to August

26t h.

HEARI NG OFFI CER CELLI: Well then what |
woul d - -

MR GALATI: But | don't think it --
yeah.

HEARI NG OFFI CER CELLI: My thought is
that the -- First of all | like the idea of

briefing. And what ny suggestion was going to be

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

84
was, | thought about this over the break, would be
to go ahead and admit M. Glati's exhibits en
masse, over objection if need be, so then now |'ve
got everything in the record.

And then allow the parties to brief the
evi dence. Probably Septenber 1st. |Is that too
soon? That's three weeks. | can go later.

MR GALATI: Yeah that's --

MS. BEHLES: That's fine.

MR GALATI: That's fine with ne.

HEARI NG OFFI CER CELLI: So what | was
t hi nki ng was Septenber 1st woul d be opening briefs
and rebuttals would be due, say, the 15th?

MR, GALATI: That would be great. | did
want to clarify when you do have a breaki ng point
about | believe the brief needs to be broken up.

We have an agreenent on the PSD and the
PSD is not appropriately in this forum But in --

MR. SARVEY: | disagree. This is Bob
Sarvey. | disagree.

HEARI NG OFFI CER CELLI: Say it again,
Bob, we didn't hear you. Ken Celli.

MR. SARVEY: This is Bob Sarvey. |
di sagree with that. And the reason -- |I'Il give

you my reason why. Bay Area Air Qality
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Managenent District is the authorized agent.

HEARI NG OFFI CER CELLI: Before you
launch into that let me just -- | acknow edge that
you disagree. | didn't hear -- | amgoing to
allow M. Galati to finish the thought --

MR SARVEY: Go ahead, M. Galati. |I'm
sorry.

HEARI NG OFFI CER CELLI: -- and then
want to hear fromyou, okay?

MR, SARVEY: Ckay.

HEARI NG OFFI CER CELLI: Al right, go
ahead.

MR. GALATI: And | apol ogi ze, Bob, |
t hought you agreed. | thought what we said is, to
determ ne factually, or in our briefs here, the
validity of the PSD permt is outside this forum
That's a federal action. The federal action when
it concludes, enforcement or whatever. \Whatever
that actually is concluded, that may be
appropriate for you.

But the actual finding and concl usion of
that or any findings in-between we thought -- so
what we thought we would do is brief you on what's
going on. But not brief you on what our side is

and why we should win, or why their side is this
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and they should win. But give you nore of a
status of, this is the dispute and this is how we
believe it will be resolved and what form

That is what | was agreeing to, and
t hought that's what we were agreeing to, as
opposed to briefing, do you have a valid PSD
permt.

HEARI NG OFFI CER CELLI: M. Sarvey, what
was your di sagreenent with that?

MR. SARVEY: M disagreenent is that,
you know, we have the Bay Area Air Quality
Managenent District who has been del egat ed
authority by the EPA to administer the PSD permt.
And Exhibit 15, that's the statenent of the Bay
Area Air Quality Managerment District in support of
the notion to stay in the PSD appeal. They
clearly state that the project does not have a
valid PSD permt.

So | think that and the fact that it is
already in the record and it is undisputed in ny
opi nion and they are still arguing about it at the
EAB. But they are not argui ng about whether
there's a PSD pernit or not. They are arguing
about whether the EAB has jurisdiction. They are

not argui ng about whether this is a valid PSD
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permt.

And the only statenent in that docket,
whi ch we have decided to adnit as an exhi bit here,
is that there is no valid PSD permt that's com ng
fromthe Bay Area Air Quality Management District.
It would be nice to have M. Crockett on the phone
to clarify that. But that's the fact and that's
Exhi bit 15.

MR, CROCKETT: This is M. Crockett and
I amhere. | apologize, | have been joining and
droppi ng of f because of other commtnents.

HEARI NG OFFI CER CELLI: Pl ease,

M. Crockett, you have the floor, go ahead.

MR, CROCKETT: Let ne just clarify what
representati on we nade in the Environmental
Appeal s Board proceeding. W have been in
di scussions with EPA Region 9. EPA Region 9 is
ultimately the agency that has the authority to
i ssue the federal PSD permit. They del egate that
authority to us to issue the PSD permit.

When the question of whether the PSD
permt had expired or not, whether it has been
validly extended. Wen that question arose we
brought it to the attention of EPA Region 9 and

asked for their interpretation. And they gave us

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88
their interpretation, which was that it was not
val i dl y extended.

And so what we have represented in the
Envi ronnental Appeals Board is that we have
di scussed the issue with EPA Region 9 and they
have given us their interpretation

Really we are bound to follow EPA' s
interpretation on this question. 1In the
del egation agreenent it says if any questions of
interpretation of PSD requirenents conme up that we
shoul d seek guidance from Region 9 and be bound by
t hat gui dance. W have done that.

And the interpretati on we have gotten
fromEPA Region 9 is, as M. Sarvey said, that the
PSD permit expired, was not validly extended at
the point of expiry. So that is what we have
i nforned the Environnental Appeals Board, is of
that interpretation that we got from EPA Region 9.

HEARI NG OFFI CER CELLI: Ckay. And now
tell me, procedurally, M. Crockett, where is this
going? In other words --

MR, CROCKETT: \Where is what going?

HEARI NG OFFI CER CELLI: This litigation.

MR CROCKETT: Well we have filed briefs

that are pointing out to the Environmental Appeals

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

89

Board that it doesn't have jurisdiction over the
PSD permit at this point, for a nunber of reasons.

First of all, as the Environnmental
Appeal s Board has noted prelimnarily itself, this
PSD permt was issued in 2001, approxi mately eight
years ago now, and an appeal at this point would
be untinely.

But second of all, we have al so pointed
out that there is really no dispute here because
t he Environnental Protection Agency has al ready
| ooked at this question and taken an
interpretation that says that the PSD permt had
expired and was not validly in effect when
constructi on recomenced.

And so since that issue has al ready been
determ ned, and there doesn't really seemto be a
di spute about that issue there is nothing for the
Envi ronnment al Appeal s Board as anot her el enent of
EPA, there is nothing for themto adjudicate here
at this point since the federal agency in charge
of this permt has already taken the
interpretation and taken the position that the
permt had expired and is already taking
enf orcenent action.

HEARI NG OFFI CER CELLI: So --
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MR, CROCKETT: So for both of those
reasons we pointed out to the Environnenta
Appeal s Board that -- and the permt appeal issue,
the permt appeal adjudication body doesn't have
jurisdiction over this whole situation at this
poi nt .

Really the place where this question is
going to get resolved is in the enforcenent
context, which is a process that has already begun
because EPA Region 9 has already started to take
enforcenent action over this issue.

HEARI NG OFFI CER CELLI: Ckay. And that
was really what the question | had was. Okay,
where are we with regard to the enforcenent? And
when is that going to cone to resol ution?

MR. CRCCKETT: Are you asking nme?

HEARI NG OFFI CER CELLI: Yes.

MR, CROCKETT: Well, | amnot part of
t he di scussions over what the enforcenent action
is going to be. EPA Region 9 is the enforcenent
body here for violations of the PSD requirenents
of the Clean Air Act.

HEARI NG OFFI CER CELLI: Okay.

MR, CROCKETT: And that is what |

understand is the allegation that EPA has here,
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that the facility didn't have a current, valid PSD
permt when it was built. And therefore, it was
not in conpliance with the PSD requirenments of the
Federal Clean Air Act.

So EPA Region 9 as | understand it -- |
haven't been a party to the discussions but | have
been tal king to sone of the attorneys who have
been party to those discussions. That EPA and
P&E are in discussion about resolving this non-
conpliance. And they are hopeful that they are
going to reach sone sort of negotiated settlenent
that they can all agree to without litigation as a
way to resolve the claims in these cases.

I think that really EPA Region 9 and
P&E are the ones who woul d be appropriate to
speak to that since they are the ones who have
been involved in the enforcement action and in the
conpl i ance discussion. So I'mnot sure if Region
9 has a representative here. | think that PGE |
know has representatives here. You may have
sonebody there who can speak to the status of that
enf orcenent action.

MR, GALATI: And M. Celli, | actually
do have sonebody who can speak to that.

M. Farabee has been working -- David Farabee with
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Pill sbury has been working with PG&E on this
i ssue.

HEARI NG OFFI CER CELLI: VWhat we need --
wel come. And what we need to know is, when can
t he Energy Commi ssion have sonme sort of sense of
when this whole issue is going to play out over in
the EAB. Ckay, if you can give ne to that.

MR. FARABEE: Okay. Let nme -- 1'd like
to make a couple of points and I will answer your
guestion specifically. First is that what
M. Crockett said with regard to our view -- well
the view generally as to whether or not the EAB
has jurisdiction to determine the validity of the
PSD permit at that point.

We agree, we PG&E agree with the
District that that particular question does not
bel ong at the EAB but does in fact bel ong at EPA
Regi on 9 as an enforcenent question. And
M. Crockett correctly reflected that we were, in
fact, having discussions along those lines with
t he EPA.

We do, however, and | want to make this
point very clear. W disagree with the EPA as to
the validity of the PSD permt.

HEARI NG OFFI CER CELLI: M. Farabee, may
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| interrupt you? |'msorry.

MR, FARABEE: Sure.

HEARI NG OFFI CER CELLI: | see that the
Public Adviser just canme in. |s there anyone here
who is a menber of the public who wanted to make a
comment today? Seeing none, thank you.

I"'msorry for that, please continue.

MR. FARABEE: No probl em

Anyway, as | was saying, | just want to
be clear. W disagree with EPA, and by extension
the District following EPA's current stated
interpretation as to the validity of the PSD
permit. So | just want to have it clear on the
record there is a disagreenent. W are in
di scussions with EPA. And | don't think it is
appropriate to go into the details of exactly what
we are doing with that other than to say we are
trying to resolve it as expeditiously as possible.

Wth regard to the EAB proceeding. Al
of the briefs on the jurisdictional question have
been submtted by all of the parties and at this
point it is in their court. M experience with
themis that they tend, at |east on these kind of
matters, to issue an opinion fairly expeditiously.

It's been | think about a week roughly since the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

94

| ast of the briefs was submtted.

HEARI NG OFFI CER CELLI: But that's

not --

MR. FARABEE: | am hopeful that within
the next week or two the EAB issue will be
resol ved.

HEARI NG OFFI CER CELLI: Ckay. But as to
Region 9 what is the flow?

MR. FARABEE: As to Region 9. Again, we
are trying to do it quickly as we can. W don't
have a tine frame and we don't have a deadline for
resolving that other than to say it is in our
interest and their's to resolve it as quickly as
we can. W are trying to work toward that end.
And are having, | think, generally positive
di scussions. | think EPA would agree that we are
novi ng forward, we just aren't quite there yet.

HEARI NG OFFI CER CELLI: 1s there no
statute of limtations on this or anything |ike
t hat ?

MR, FARABEE: There is a statute of
l[imtations but the federal statute on alleged
clean air violations is five years. There is no
statutory deadline for resolving the issues. W

are not in that kind of a process where there is,
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you know, any kind of specified tine frame for
resol vi ng things.

HEARI NG OFFI CER CELLI: You know. Okay.
Well | appreciate that. That does shine sone
[ight on the issue.

We were talking -- now just to recap
M. Glati, you have said that you had reached
some agreement. M. Sarvey said he didn't agree
with regard to -- the validity of the PSD is what
is at issue.

And in ny reading of the conplaint and
everything, so nuch, that is so central to so nuch
that that issue needs to be resolved. So let's
just put that on a shelf for a nonent.

Was there anything el se that was
resolved? Al of the other remaining non-PSD
i ssues in the conplaint?

MS. BEHLES: | think for the mgjority, |
bel i eve of the other issues, we agree that there
is no material issue of fact. There's a number of
conditions where the issue is timng. That they
went ahead and constructed, started operating, not
in conpliance with a condition or later trying to
change it. And we agree that -- we di sagree about

the significance and whether there is a
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requirenent to amend the certification

HEARI NG OFFI CER CELLI: And did you want
to brief that?

MS. BEHLES: And that's an issue we
thi nk we can brief.

HEARI NG OFFI CER CELLI: Ckay.

MR GALATI: Yes, we can brief that. W
did take AQ 38 off the list.

HEARI NG OFFI CER CELLI: Gkay. Thank

you, that's sonething.

So if | understand correctly the parties
wish to brief --

First the record should reflect that
Exhi bits 300 through 316 -- is there a notion,
PGRE?

MR GALATI: Yes, there's a notion.
Could I please nove 300 through 316. M. Celli,
do need -- we are going through our box with
suppl enental rebuttal docunments based on our
di scussions here. | amgoing to try to get those
today as well.

If I amunable to identify every other
docunment on sone of the issues that we tal ked
about that would be relevant to you can | have an

opportunity to do that later by submitting themto
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the parties, making sure that there is no issue
before they cone in?

HEARI NG OFFI CER CELLI: Certainly. As
to these, 300 through 316. 1Is there any
obj ection?

MS. BEHLES: We had seen npbst of them
and we had been produced this, this docunment. But
there was a conpliance agreenment that was also in
the list of exhibits that we hadn't seen before,
we don't know what the foundation is. So if we
could get sone --

HEARI NG OFFI CER CELLI: That woul d be
Exhi bit nunber 315, P&E and BAAQVD Conpli ance
Agreenent Concerning Conditions of Certification
29, 30 and 32?

MS. BEHLES: That's right. If we could
get sonme foundational information | don't think we
woul d have an objection.

HEARI NG OFFI CER CELLI: Did you wish to
lay a foundation for Exhibit nunber --

MR, GALATI: Can | get M. Royall?

MR, ROYALL: Hello, Steve Royall

HEARI NG OFFI CER CELLI: M. Royall wll
need to be sworn, Deborah, thank you.

/1
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Wher eupon,
STEVE ROYALL

Was duly sworn.

HEARI NG OFFI CER CELLI: Pl ease state
your name and spell your last name for the record.

THE WTNESS: Steve Royall, RO Y-A-L-L.

HEARI NG OFFI CER CELLI: Thank you,
M. Royall. And if you would Speak right into
that mc.

DI RECT EXAM NATI ON
BY MR GALATI :
Q M. Royall, | amgoing to hand you

Exhi bit 315. Are you famliar with that document?

A [ am

Q Did you hel p negotiate that document?

A I did.

Q And is that docunent what it purports to

be inits title?
A Yes it is.
MR. GALATI: No further questions.
HEARI NG OFFI CER CELLI: Ms. Behles, any
cross?
CROSS EXAM NATI ON
MS. BEHLES: Let's see. | think he said

you negoti ated that docunent. \Who on behal f of
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PG&E was involved in those di scussions?

HEARI NG OFFI CER CELLI: You know, before
we go that, we just wanted to |lay a foundation.

M5. BEHLES: Yes.

HEARI NG OFFI CER CELLI: My question is,
do you have any objection to the foundation that
was laid. Well first of all, that it was
authentically what it is, that he authenticated
t he document, what is the foundation for it.

MS. BEHLES: And | just wanted sone
i nfornmati on on who signed the docunent.

HEARI NG OFFI CER CELLI: Ckay.

THE W TNESS: John Mauring signed. John
is our senior director of new project
construction.

BY MS. BEHLES:

Q Ckay. And for BAAQVD?

A It |ooks |Iike Jack Broadbent signed.

Q Ckay. Were all the signatures done at a
particular tinme that you witnessed?

A The signatures are dated on 11/25 of
' 08.

Q Ckay. So you don't have any information
beyond the docunent ?

A | don't.
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MR, GALATI: Are you concerned because
the copy that | made is not signed by Jack
Br oadbent ?

MS. BEHLES: That's one concern

MR, GALATI: Ckay. |If you had just said
that, | actually have the copy with the one that's
signed. But in putting these exhibits together
this is the one that showed up. So | would be
nore than happy to withdraw this 315 and subm t
separately 315 with M. Broadbent's signature
WIIl that solve any foundation probl ens?

MS. BEHLES: That does solve the
foundati onal probl ens.

HEARI NG OFFI CER CELLI: So there would
be no objection at this tine?

MS. BEHLES: Yeah. | nean,
unfortunately there is nobody here fromthe Air
District to confirm

HEARI NG OFFI CER CELLI: GOkay. Wth that
we are going to receive into evidence Respondent's
Exhi bits 300 t hrough 316.

(The above-referenced docunents,

previously marked as Respondent's

Exhi bits 300 t hrough 316 were

recei ved into evidence.)
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HEARI NG OFFI CER CELLI: Thank you,
unl ess you have any further questions of your
Wi t ness?

MR, GALATI: No further questions.

HEARI NG OFFI CER CELLI: You're
di snmi ssed

Now, M. Galati, you need to take a | ook
and see what other exhibits you wanted to put in
and have you given the Conplainants and staff an
opportunity to | ook at those?

MR, GALATI: | certainly will. But
M. Celli, some of those were raised in issues in
our discussions outside the Conmittee' s presence.

HEARI NG OFFI CER CELLI: Ckay.

MR, GALATI: So that's why | don't have
all of themwith me. One had to do with the
validity of ERC s that were, that were issued and
surrendered in 2001. | didn't know that was an
issue on the validity. There are sone docunents
t hat show that.

Sone had to do with sonme timng. And
just know that we have docunents out there, I'm
just not as sure that | have themall with nme. |
have a consultant working right nowon it but | am

not sure | can get everything in. But having
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heard it for the first time, and considering it
is an evidentiary hearing, | would |like an
opportunity to be able to submt those later. |
certainly can do so by Monday of next week.

HEARI NG OFFI CER CELLI: That's what |
was wondering. |I'mwondering if there is a way
t hat perhaps we can have an exchange of these
docunents. How many docunents are we talking
about ?

MR, GALATI: | really don't know. |
don't think it's tens.

MS. BEHLES: And | would like the chance
then to talk to CARE. Because it sounds |ike sone
of their docunments were perhaps left out. And if
we could talk, talk over the conditions that we
are going to brief, the issues that we are going
to brief, and any additional exhibits and get that
to you as a joint filing.

HEARI NG OFFI CER CELLI: That's what |
was going to suggest. |Is that if there could be a
submi ssi on of documents, these after-filed
docunents between the parties. The parties would
have an opportunity to object in witing to
what ever. W coul d take those objections and rule

on themat the sane time as we are reading the
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briefs.
MR, GALATI: | would, | would suggest
t hat we exchange documents by cl ose of business
Monday and by Wednesday we file objections if
there are any. O a stipulation. And I'll be
nore than happy to take a pen and wite the

stipul ation.

HEARI NG OFFI CER CELLI: 1'Il tell you
what, 1'll give you until Friday, which would take
us to --

PRESI DI NG MEMBER BYRON: A furl ough
Fri day.

HEARI NG OFFI CER CELLI: A furl ough
Friday. |Is it a furlough Friday? Sorry about
t hat fol ks.

MR, BOYD: This is M. Boyd for CARE. |
amgoing to be in nmeetings all day tonorrow. It
woul d be better for me if it was Monday.

HEARI NG OFFI CER CELLI: That's fine.
Actual ly what we are tal king about M. Boyd is
when this docunment exchange woul d have to take
pl ace.

MR, BOYD: Okay.

HEARI NG OFFI CER CELLI: So this is not

about any appear ances.
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Now today is the 5th. You were
suggesting the 10th. Friday would be the 14th.
So these documents shoul d be exchanged by Thursday
the 13th of August. That goes for all parties.
So the Conpl ai nant may have sone additiona
docunents they want to serve on everyone el se as
does the Respondent. |[If the Respondent serves
t hose docunents, if you serve those docunents by
the 13th, you receive those on the 13th, we'l|
gi ve you until August 20th to | odge your
obj ections, okay. That gives you plenty of tine
to read them and deternine if there are any
obj ections. Okay.

The briefs. After this week there are
three weeks left in August. The briefs. [|I'm
| ooki ng at Septenber 10th, which is a Thursday,
because it's probably going to be a furl ough
Friday again. So if we said that the initia
briefs are due on Septenber 10 then |I would give
you to Septenber 24, 9/24 for rebuttal.

What those briefs need to contain, at
| east fromthe point of view of the Conpl ai nants
is we need to know -- we al ready have a record.
thought | did a good job, I was quite proud of

nysel f for putting this thing together where
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t hought we catal oged pretty well what the
conditions are that are an issue.

This is all we need to know. What is
the condition and what is the non-conpliance.

That is what we need to have made completely
cl ear.

M5. BEHLES: Yes.

HEARI NG OFFI CER CELLI: Okay. Once they
have done that then what we need to hear from PGE
is, they are claiming this is not in conpliance,
here is why we are in conpliance, you think

MR, GALATI: That's why it nmakes sense.
VWhen you said the initial and rebuttal briefs, I'm
assum ng that once | get that brief | can brief
you.

HEARI NG OFFI CER CELLI: Right.

MR, GALATI: But | can't brief you
before | get that.

HEARI NG OFFI CER CELLI: Right.

MR GALATI: So their initial brief is
due the 10th, ny rebuttal brief is due the 24th,
is that correct?

HEARI NG OFFI CER CELLI: That's correct.
And that is running sort of parallel because you

are al so submtting additional documents, your
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rebuttal docunents that are going to be due on the
10t h.

MR GALATI: That's correct. And |
don't mind that, | know the issues now. But the
Conpl ai nants aren't getting a rebuttal on the 24th
after | submit a rebuttal brief? | get the
rebuttal brief after the conplainants have proved
their case, correct? They subnmit a brief on the
10th, | submt a brief on the 24th.

HEARI NG OFFI CER CELLI: Well that is
actual ly, that does change things. Let's get
clear on that. On Septenber 10th was the initial
brief and then the Septenber 24th is the rebuttal.

MR. GALATI: Correct.

HEARI NG OFFI CER CELLI: kay, that's
correct.

MR, GALATI: Ckay.

HEARI NG OFFI CER CELLI: And staff, are
you going to file a brief?

MR RATLIFF: | assune so but | -- I'm
just hoping it's not I who has to file it.

(Laughter.)

HEARI NG OFFI CER CELLI: You know, does
staff really have a dog in this fight is the

gquestion, | don't really know
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MR RATLIFF:  Well, | think we have a
very strong interest. M expectation is that we
woul d brief these issues.

HEARI NG OFFI CER CELLI: Ckay.

MR, GALATI: And it makes sense to ne
for staff to have rebuttal as well and for the
followi ng reason. Once the plaintiff |ays out
their argument the staff can agree or disagree.

HEARI NG OFFI CER CELLI: Ckay.

PRESI DI NG MEMBER BYRON: And the
Conmittee is certainly interested in hearing from
the staff.

HEARI NG OFFI CER CELLI: So if that's the
case then let's go with October 1st for staff's
brief. Wich is you get the benefit of everybody
else's brief. And then essentially staff is
comng in as sort of this objective third party to
cone in and kind of weigh in. 1Is that fair to
everyone?

MS. BEHLES: |If there is any new
information in rebuttal can we reserve the right
for a reply?

HEARI NG OFFI CER CELLI: Yes, | think
that's fair because the conpl ai nants have the

burden of proof. And so | think that October 1st
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woul d be a good day for the plaintiffs to reply as
well. So this thing is going out quite a distance
from-- what's today, August 5th. W're into
Cct ober 1st.

But at |east we got your hearing started
on time. We got to get your evidence in. And we
had, | hope, a productive session with all of the
parties tal king to each other about the issues. |
think we're good there.

Is there anything el se that we need to
handl e, Ms. Behl es?

MS. BEHLES: Not that | am aware of.

MR. BOYD: | have one question

HEARI NG OFFI CER CELLI: And who is
speaki ng?

MR, BOYD: M. Boyd from CARE

HEARI NG OFFI CER CELLI: Pl ease

MR. BOYD: Assuming all this stuff is
goi ng to happen the way you planned. Does this
nmean t hat PG&E can keep operating the plant?

HEARI NG OFFI CER CELLI: Yes.

MR. BOYD: And that essentially the
Ener gy Commi ssion has no responsibility to make
them stop operating it.

HEARI NG OFFI CER CELLI: No.
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MR. BOYD: Unless they can denobnstrate
conpliance with all the conditions that they
approved it under?

HEARI NG OFFI CER CELLI: No. What we are
saying is that at this tine there is going to be
-- we haven't taken in all of the evidence yet.

So the Commttee can't really rule until it gets
all of the evidence and hears everybody's
position. Do you understand that?

MR. BOYD: Yes, no, | understand that.

HEARI NG OFFI CER CELLI: Ckay.

MR. BOYD: But ny question is, so say,
you know, from our perspective, this case, and
this is scenarios, we win, PGE | oses. They are
found to, you know, be in violation of the
conditions. What is the penalty? Can they be
fined for this?

HEARI NG OFFI CER CELLI: Yes, they can be

fined.
MR. BOYD: How nuch is the fine?
HEARI NG OFFI CER CELLI: Well the code
calls for -- let nme -- 1I'll actually read it for

you because | happen to have it here. Bear with
ne.

MR, BOYD: I'' m here.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ckay.

HEARI NG OFFI CER CELLI: Okay, 25534.

"Comm ssi on nmay
adm nistratively inpose a civi
penalty for violation of paragraph
1 or 2 which is non-conpliant. Any
civil penalty shall be inmposed in
accordance with Section 25534.1
may not exceed $75, 000 per
viol ati on, except that the civi
penalty nmay be increased by an
amount not to exceed $1, 500 per day
for each day in which the violation
occurs or persists. But the tota
of the per day penalties nay not
exceed $50, 000. "

MR, BOYD: Okay.

110

HEARI NG OFFI CER CELLI: That's 25534 of

t he Public Resources ---

$50, 000 plus the $75,000 fine.

MR. BOYD: So essentially they could get

are saying?

read it,

HEARI NG OFFI CER CELLI: That's how

yes.

MR. BOYD: kay. Just so you know,

I's that what you

it
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is my understanding that Energy Policy Act 2005
has set a | evel -- includes provisions now that
assess a $1 mllion per day fine if we can show
they didn't have their PSD permt and were
operating. |'mwondering what inmpact that would
have on your ability to assess fines.

You guys, can you -- in other words what
| amasking is, if | can prove they are in non-
conpliance with the federal regulations can you
still them assess thema state fine for that too?

HEARI NG OFFI CER CELLI: W can only
assess according to the law and according to the
Public Resources Code as | just read it to you.

So we can't increase it, you know.

MR. BOYD: Okay.

HEARI NG OFFI CER CELLI: But what -- |
don't really want to get into a discussion of what
t he consequences are because we haven't gotten --
that's the cart before the horse. You really
haven't gotten there yet.

MR, BOYD: | just want the applicant,
P&E, to know the risk they are taking by
continuing to operate that facility. So that
there won't be a question in the future when we

bring it up in a different venue that they didn't
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HEARI NG OFFI CER CELLI: Thank you.

MR. GALATI: MKke, | appreciate that.
And you have ny nunber any tine you want to cal
me.

HEARI NG OFFI CER CELLI: That was
M. Galati.

MR, BOYD: Okay.

MR SARVEY: | have one nore issue.
This is Bob Sarvey.

HEARI NG OFFI CER CELLI: Pl ease, go
ahead.

MR. SARVEY: Previously M. Galati
di scussed that there wa a stipulation we weren't
going to talk about the PSD permit. W got a

representation fromthe Bay Area Air Quality

Managenent District representing the EPA and their

opi nion that the PSD permit is no |onger valid.

So | just wanted to know where does that put us in

terms of briefing on that issue?

HEARI NG OFFI CER CELLI: My under st andi ng

is the parties are going to brief that issue.
MR, SARVEY: Ckay, thank you.
HEARI NG OFFI CER CELLI: Correct? Do |

have that right? | have got noddi ng heads from
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all of the parties.

M5. BEHLES: Correct.

MR. GALATI: And again, | want to
understand what that is. Bob, we had a |ong
di scussion here where we said that the enforcenent
process for EPA should run its course. That
enf orcenent process should be binding on the
Conmmi ssi on.

MR, SARVEY: | don't think that we're --
and you heard Al exander Crockett say the
enforcenent process is not going to be whether
there's going to be a valid PSD or not. That's
al ready been determi ned by the EPA and the Bay
Area Air Quality Managenent District.

That's not what the enforcement is al
about. The enforcenent is about who has
jurisdiction at this point to punish P&E for
operating without the valid PSD permt.

MR, GALATI: Not really. Just to be
clear, the EAB doesn't have jurisdiction to do an
enforcenent proceeding. And therefore that
enf orcenent proceedi ng which has to nake a finding
of the validity of the PSD is not the proper
forum The proper forumis US EPA under its

enf orcenent provisions, which PGE and US EPA are
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al ready havi ng conversations.

| thought that we stipulated that when
t hat proceedi ng was done, not the EAB proceeding
but when that proceeding was done. |If there is
non- conmpl i ance and there is enforcement action
obvi ously we have to cone back to the Energy
Commi ssion and tell them about it.

MR. SARVEY: No, | didn't stipulate to
that. In fact, now that | have heard what
M. Crockett has to say, that the only party that
doesn't believe PGE doesn't have a valid PSD
permt is PGE, who is not a regulatory agency, |
believe that is settled. So | think we can
proceed fromthere. | don't see any reason to
wait for the EPA to agree.

MR GALATI: | can understand that
considering the mllion dollar penalty that you
just cited.

MR SARVEY: |'mnot interested in
mllion dollar penalties. That was M. Boyd, this
is Bob Sarvey. What | aminterested in is having
P&E conply with their requirenents under the
Clean Air Act. | believe that that's part of the
Conmi ssion's Decision. That's why | don't really

see that we're quibbling over a lot of conditions
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valid PSD permit so they are in violation of the
Commi ssi on' s Deci sion.

HEARI NG OFFI CER CELLI: And that's a

deci sion that we need to make. So when we receive
all of the briefs, now that we have received nost
of the evidence. And we will receive nore
evi dence next week. We'll be able to be, we'll be

in a better position to nake these kinds of
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MR, RATLIFF: But this issue is a lega
argunent, it's not really an evidentiary --

HEARI NG OFFI CER CELLI: That's correct.
And you are going to brief that and we will read
the briefs.

MR, RATLIFF: And the issue is really
not, | think for this Commission to make but for
EPA to make. And that will occur --

HEARI NG OFFI CER CELLI: That may very
well be true and that is going to be argued in
your briefs.

MR, GALATI: Well, and again, | thought
-- | want to clarify this issue, M. Celli,
because | don't want to have another fight at a

| at er date.
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HEARI NG OFFI CER CELLI: Ckay.

MR, GALATI: But do the other parties
agree with me that briefing factually the validity
of the PSD permit is not part of this proceeding?
G ving an update on what is going on in the PSD
proceedi ng and briefing how we think it affects
t he Energy Comm ssion proceedi ng, that would be
appropri ate.

But briefing and putting in docunents
and deciding. Because | don't want to get into a
di spute with EPA right now and their
i nterpretation, which we disagree with, because we
are having productive conversations.

HEARI NG OFFI CER CELLI: Ckay.

MR. GALATI: To conply with the C ean
Air Act neans to conply with the enforcenent
provi sions of that act as well.

HEARI NG OFFI CER CELLI: Okay.

MR, GALATI: Which we are doing. And at

the end of that, that is our position. | thought
we had agreed anongst the parties. | was wong
about M. Sarvey so | inquire about the other

parties if they al so agree.
HEARI NG OFFI CER CELLI: Ms. Behl es,

let's hear from you.
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MS. BEHLES: We do think that the PSD
i ssue does affect this Conmnmi ssion's decision and
we are prepared to brief it. We'Ill work with CARE
and the other conplainants to file our brief. The
extent of how that affects the Commi ssion
deci sion, the conplainants will have internal
di scussions and submit a brief on that issue.

HEARI NG OFFI CER CELLI: Thank you, which
is all we are asking for. |Is there anything --

MR. SIMPSON:  And ny contention -- this
is Rob Sinpson.

HEARI NG OFFI CER CELLI: Ckay.

MR SIMPSON: |Is that if we are going to
stipulate that there is no PSD permt we should be
briefing, is their Conmission certification valid
wi thout a PSD permt.

MR, GALATI: | want to be absolutely
clear that PGRE is in no way shape or form
stipulating there is no valid PSD permt.

HEARI NG OFFI CER CELLI: So --

MR, BOYD: kay, then we have to go back
in dispute.

HEARI NG OFFI CER CELLI: So who was that,
M. Sinpson?

MR. BOYD: That was M. Boyd.
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MR, SIMPSON: Yes, this is Rob Sinpson.

HEARI NG OFFI CER CELLI: [I'msorry. It's
a lot better when you are here, | know who is
talking. But for all of the parties, really, |
want to nake sure that you all understand what we
are going to be briefing.

Now my understanding is that Ms. Behles
is the lead for the conpl ai nants.

MS. BEHLES: And | can, | can represent
that we will only file one brief but I'Il work
with the other conplainants and try to consolidate
our argunents, yes.

VMR BOYD: W have to consolidate our
brief. And | think we are in line on all our
issues. And | think that we can identify issues
that are unique to one of the parties.

HEARI NG OFFI CER CELLI: Who is speaking?

MR. BOYD: M ke Boyd again with CARE

HEARI NG OFFI CER CELLI: Thank you.

MR. RATLIFF: | thought that
consol idation neant that there would be
essentially one voice and one brief. | think it
should nmean that if it doesn't.

MS. BEHLES: Yes, | nmean, we'll do the

best we can but there are three parties. W were
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able to do it for the presentation today. And
agree with M ke Boyd that there is a commpnality
of issues so we will work to file one brief.

PRESI DI NG MEMBER BYRON: Thank you.

MS. BEHLES: But | can't, | can't
represent that without talking to everybody and
wor ki ng through the issues.

HEARI NG OFFI CER CELLI: Understood. But

we do greatly appreciate the cooperation that has

al ready been shown by the conplainants. | see
M. Cox is here. And | just want to say thank you
for that, | think you have done a fabulous job

So this has been productive. Wthout anything
further then | amgoing to hand it over to
Conmi ssi oner Byron to adjourn.

MR, GALATI: | have one clarifying
qguestion. And | apol ogi ze, Conm ssi oner Byron
but legal questions are inportant to pose them
correctly.

HEARI NG OFFI CER CELLI: Okay.

MR GALATI: W are to brief what is the
i npact of a PSD permit, should it be invalid, on
t he Conmi ssion Decision. Not, we should not brief
factually or legally whether or not this

particular PSD permt is valid.
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MR, SARVEY: | would object to that.

HEARI NG OFFI CER CELLI: Let ne --

MR. SIMPSON: That is not ny
understanding. This is Rob --

MR GALATI: You do not have evidence in
the record fromus of why we think our PSD is
valid. | have not put any of that evidence in the
record, nor did | intend to, because | didn't
think it was properly before this forum

MS. BEHLES: But you also have tinme to
put evidence in the record.

MR GALATI: But | want to be able to
cross exam ne and have a true evidentiary hearing
on the validity of the PSD permt. | thought we
all agreed that it was the EPA s enforcenent
di vi sion that would eventual ly, through the
enforcenent procedures, nmake the determ nation on
valid or no valid.

MR. BOYD: We never agreed to that for

CARE and | don't think M. Sarvey or M. Sinpson

agreed to that either. | can't speak for either
MR SIMPSON: | think we have al ready --
this is Rob Sinpson. | think we have already

answered that we haven't agreed to that.

MR, GALATI: Ckay.
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MR, RATLIFF: But it is not really a
matter of whether parties agree to it, it is
whet her the Comm ssion basically says, that's the
way it is going to be.

MR BOYD: In fact.

HEARI NG OFFI CER CELLI: VWhat we are
going to do is this. W are going to -- the
parties can brief their positions. Each party can
brief their position on this issue. The parties
have already put in evidence. | know that the
conpl ai nants put in evidence of their position
with regard to the validity of the PSD

P&E an put in whatever evidence it
wants to put in. But the point is that when the
deci sion, what the Committee is going to do with
regard to the decision. | nmean, | can't say
whet her the Committee is going to deal with that,
the PSD issue.

It may give great deference to the other
agenci es, which is typically what the Energy
Conmi ssion does. There is no point in having two
adj udi cations of the sane thing going on in
parallel at the sane tine. But | don't want to
preclude the parties from being able to nmake

what ever argunents they wi sh to nake. These are
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briefs at this point.

MR, GALATI: Yes, it's just that, for
exanpl e, M. Crockett told his opinion of what
happened. It wasn't sworn testinmony. | didn't
cross examne it. Nor did | bring contrary
wi tnesses. And that's why we agreed to tell you
what was the substance of the dispute, not to have
t he di spute resol ved.

MR, RATLIFF: Wen M. Crockett spoke he
was speaking for the Air District, not intending
to represent hinself as being the enforcenent
division of EPA. | nean, there are | awers at EPA
who are dealing with this issue now, M. Crockett
is not one of them | don't think he represented
hi nsel f as being one of them This issue will be
determ ned by EPA' s enforcement unit.

MR. SARVEY: M. Crockett did say that
they don't have a valid PSD pernmit and the EPA
agrees with it.

MR. GALATI: That's right, M. Crockett
sai d that.

MR, CROCKETT: And | want to clarify
what ny testinony was.

HEARI NG OFFI CER CELLI: Who is speaking,

pl ease? Before you speak | need the people on the
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phone to identify thensel ves.

MR, CROCKETT: This is M. Crockett. |
would Iike to clarify what ny earlier testinony,
what ny earlier statenents were.

HEARI NG OFFI CER CELLI: Thank you.

MR, CROCKETT: The question was asked of
nme about how agencies were interpreting the
validity of the federal PSD permit and | relayed
what ny understanding of EPA's interpretation is.
The Bay Area Air Quality Managenment District is
not the one that interprets these things when
there is a close call, we tee it up to EPA Region
9. EPA' s pernmits, EPA's program They are the
ones who nmake the call on questions |ike this.

We did tee the issue up to them and we
got interpretation fromthem And what |
represented was mnmy understandi ng of what EPA
Region 9's interpretation is regarding the
validity of the permt. So | was really relaying
what EPA s position is, you know.

If there is any question about what
EPA's position is | think that they would be the
ones to speak to it nost directly. But | do have
i nformati on from EPA about what they believe about

this permit and we put that into the record,
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rel aying what EPA's position is in the
Envi ronnent al Appeal s Board appeal as well.

| just want to clarify that that was
what ny statenent was, was relaying EPA' s
interpretation regarding the permt.

HEARI NG OFFI CER CELLI: Thank you. Now,
the parties are going to brief -- the conplainants
are going to tell the cormttee what the non-
conpliances are, what the evidence is that
supports it and why they believe that there is
non-conpliance. That is what the conplainant is
going to give us, okay.

M. Galati, your people are going to
say, these allegations aren't true because we say
it is not so and here is our evidence to the
contrary. That is what we need to say so that we
can wei gh the evidence and make an appropriate
deci si on.

| think it's up to the parties to
det ermi ne what evi dence supports whatever their
contention is.

MR, GALATI: Can we agree that
M. Crockett's testinony is not evidence?

HEARI NG OFFI CER CELLI: | don't even

think he was sworn in so we will treat that as
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agency public comment. [It's useful.

PRESI DI NG MEMBER BYRON: He was not
sworn in.

HEARI NG OFFI CER CELLI: Right. So is
t here any question about that? Any problemwth
our request of what should be in the briefs?

MR. SARVEY: Let's swear himin and get
it, Comm ssioner Byron.

HEARI NG OFFI CER CELLI: I'msorry, who
i s speaki ng?

MR. SARVEY: This is Bob Sarvey, |'m
sorry.

HEARI NG OFFI CER CELLI: And M. Sarvey,
what was your comrent?

MR, SARVEY: Wy don't we just swear
M. Crockett in and get his response on the record
for the factual

HEARI NG OFFI CER CELLI: Well, you know
sonething, | amnot sure that it is of nmuch help t
this point.

MR, SARVEY: Ckay.

HEARI NG OFFI CER CELLI: What --

MR. CROCKETT: This is M. Crockett. |If
you want to know what EPA's opinion is about this

permt |'d suggest that you swear in soneone from
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EPA to speak to the issue.

HEARI NG OFFI CER CELLI: Exactly. And
agai n, not parties.

MR, RATLIFF: O wait for themto tell
us.

HEARI NG OFFI CER CELLI: Yes.

MR, BOYD: This is M. Boyd. By saying
that it is public comrent essentially are you
reducing its weight and you don't give it any
consi deration at all in the decision? |If it needs
to be sworn for you to give it any consideration
in our Final Decision then | would object to it
not being sworn. He has already made the
statement. It will be sinple enough to swear him
in and just say --

HEARI NG OFFI CER CELLI: M. Boyd,

M. Boyd, can you hear ne?

MR BOYD: Yes sir.

HEARI NG OFFI CER CELLI: Thank you, Ken
Celli here. | got your objection. It's comrent.
Comment is al ways addressed and considered in a
deci si on.

MR. BOYD: kay, thank you.

HEARI NG OFFI CER CELLI: Thank you.

Anyt hing further fromany --
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MR. SIMPSON: This is Rob Sinpson.

HEARI NG OFFI CER CELLI: M. Sinpson, go
ahead.

MR, SI MPSON:  Thank you. | would |ike
to have the witness fromthe Air District sworn
in. 1 would Iike to know the Bay Area Air Quality
Managenent District's position on the permtting
of this facility.

HEARI NG OFFI CER CELLI: Ckay.

MR, RATLIFF: Could I remind the
Committee that the issue of the -- first of al
the issue of purviewis a |legal issue of whether
this issue is properly before the Energy
Conmission in the first place.

But secondarily, the issue to determne
whet her or not there is actually a PSD permt wll
be determ ned by a different agency, by different
people. It is not really sonething we need to
argue about --

HEARI NG OFFI CER CELLI: That's right.

MR RATLIFF: -- in terms of evidence as
if it is an issue of fact.

HEARI NG OFFI CER CELLI: Well, the
parties are free to bring it into their briefs if

they wish. And the parties are free to deal with
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it the way they need to in their briefs, okay.
That's what we are asking for. There are
al l egations, we need to hear all sides' responses
to the allegations. And then the Committee wll
be able to make a decision, okay. W are not
going to litigate any further today.

MR, RATLIFF: | just want the
di stinction between a | egal conclusion and an
evidentiary issue. | nmean, we are arguing --

MR. SI MPSON:  Rob Sinmpson here.

HEARI NG OFFI CER CELLI: Under st ood.

So --

MR SIMPSON: Hello, this is Rob
Si npson.

HEARI NG OFFI CER CELLI: Yes. This is
your |ast comment, M. Sinpson, because we are
about to adjourn.

MR. SI MPSON: Thank you. M questions
to the District aren't limted to the PSD permt,
whi ch yes, may be a question of the EPA. | think
we have pernitting questions of the state |eve
permts that need to be answered for these
proceedings fromthe Air District. Do they have a
valid permt to construct?

HEARI NG OFFI CER CELLI: You know
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sonething, the Air District isn't a party to this
right now It was nice to have sone comrent, they
shed some light on some of the issues.

But what we need fromyou is for you to
get with Ms. Behles, all of the conplainants to
get with Ms. Behles. Organize your argunments and
your evidence, submit your briefs, and the
Conmittee will be able to hopefully cone to a good
deci si on based on what everybody gives us.

PRESI DI NG MEMBER BYRON: W will come to
a good deci sion.

(Laughter.)

HEARI NG OFFI CER CELLI: That's right.
So with that | amgoing to give it to Comi ssioner
Byron to adj ourn.

PRESI DI NG MEMBER BYRON: M. Crockett,
t hank you for being on the phone and for the
i nformati on you provided. | hope that we haven't
scared you away from future Conm ssion hearings
and wor kshops.

| would like to thank all the parties
for being here today and for the information you
have provi ded.

M. Celli, thank you for your efforts to

try and resolve this issue today in an evidentiary
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hearing. Cearly that was a | ot of work and we
appreci ate everyone's flexibility in trying to
resol ve as many issues as we coul d.

We are very interested in noving forward
with the conpl ai nants' action here and |I think the
schedul e that we have got is pretty aggressive.
I'd ask you to all please adhere to that schedul e
and Chai rman Douglas and | will be able to nake
our decision as a conmittee here.

So with that, please go have lunch, we
are adj our ned.

HEARI NG OFFI CER CELLI: Thank you.

(Whereupon, at 2:35 p.m, the

Evi denti ary Hearing was adj ourned.)

--00o0- -
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