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STATE OF CALIFORNIA 
 

Energy Resources 
Conservation and Development Commission 

 
 
In the Matter of: DOCKET NO. 09-AFC-8 

 
Application for Certification for the 
Genesis Solar Energy Project 

GENESIS SOLAR, LLC BRIEF IN 
SUPPORT OF COMMITTEE 
SCOPING ORDER

 
 

On December 24, 2009, Genesis Solar, LLC (Genesis) filed a motion requesting the 
Committee adopt a Scoping Order that would provide direction to the parties relating to the 
environmental evaluation of the proposed Genesis Solar Energy Project (GSEP).   
 
On January 7, 2010, the Committee issued an order setting forth a briefing schedule and 
hearing date to rule on the motion.  That order specifically requests the following questions 
be addressed in this Opening Brief. 
 

1. What is the Commission’s Policy on use of water for power plant 
cooling purposes? 

2.  What is the legal affect of the US Bureau of Reclamation’s Accounting 
Surface Methodology on groundwater pumping in the Chuckwalla 
Valley Groundwater Basin?  

3. What is the legal standard for including future projects in the 
cumulative impact analysis under the California Environmental Quality 
Act (CEQA) and the National Environmental Policy Act (NEPA)? 

4. Does the Commission have a policy of conserving water for use by 
projects that are not yet identified? 

 
Staff and CURE filed opposition to the motion. 
 
This motion was precipitated by Staff’s position articulated at a recent data request 
workshop that because of the alleged complexity of the issues surrounding water, it is 
likely that Staff cannot complete its analysis in time for the GSEP to qualify for stimulus 
funding under the American Reinvestment and Recovery Act (ARRA) funding.  We believe 
(a) much of the alleged of complexity is manufactured by staff by their ignoring well settled 
water policy and (b) five similarly situated solar thermal projects currently before the CEC  
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and relying on ARRA funding urgently require clarity as to the precise water policy as all 
plan to use water.  
 
We wholeheartedly thank the Committee for scheduling the briefing and hearing of these 
important policy questions. 
 
Below, we answer the listed questions and include a discussion of why these issues 
should not delay processing of the GSEP AFC and Request for a Right-of-Way. 
 
I. COMMISSION POLICY ON WATER FOR POWER PLANT COOLING 
 
In its 2003 Integrated Energy Policy Report (IEPR), the California Energy Commission 
(Commission) conducted hearings, performed research and evaluated the various water 
laws and policies in the State that would apply to the use of various types of water for 
power plant cooling.  The purpose of the review was to develop a specific water policy that 
could be applied fairly and consistently to all projects.1  Prior to the 2003 IEPR the 
Commission adjudicated water use for power plant cooling in every siting case and the 
results were not always consistent.  The primary purpose of adopting a uniform water 
policy was to avoid the exact inconsistent application of policies and standards that is 
occurring in the GSEP proceeding.  During the 2003 IEPR proceedings the Commission 
considered extensive comments from Staff, industry and the public and after careful review 
and distillation of various legal and policy requirements, the CEC adopted the following 
policy (2003 IEPR Water Policy). 
 

Consistent with the Board policy and the Warren-Alquist Act, the Energy 
Commission will approve the use of fresh water for cooling purposes by 
power plants which it licenses only where alternative water supply sources 
and alternative cooling technologies are shown to be “environmentally 
undesirable” or “economically unsound”2 (Emphasis added) 

 
A. Consistent with Board Policy 

 
In adopting this policy, the Commission reviewed and relied upon its own statutory 
mandate as outlined in the Warren Alquist Act to conserve resources including 
water.3  The Commission also considered the California State Constitution and 
policies articulated by the State Water Resources Control Board (Board) including 
Board Policy 75-58 (see Attachment A) among others.  Board Policy 75-58 is the 

                                                 
1 Blythe Energy Project Phase I (99‐AFC‐8) Commission Decision Pages 207 and 208, “The Commission continues to be 
concerned over the use of fresh water, a scarce resource in California, for power plant cooling purposes. The poor 
quality of the groundwater BEP will be using mitigates some of the concerns on this issue for this particular project. 
We note that the Commission s Energy Facility Siting and Environmental Committee is currently holding hearings on 
power plant siting constraints in California. One of the topics covered to date is the availability and use of water. The 
Commission intends to examine this issue further with the intention of providing clearer policy guidance to 
prospective applicants in the future.” 
2 CEC 2003 Integrated Energy Policy Report, page 41 
3 Public Resources Code Section 25008 
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only policy articulated by the Board that is applicable to the use of fresh water for 
power plant cooling.  Specifically, Principle 2 outlined in Board Policy 75-58 states: 

 
Where the Board has jurisdiction4, use of fresh inland waters for 
powerplant cooling will be approved by the Board only when it is 
demonstrated that the use of other water supply sources or other 
methods of cooling would be environmentally undesirable or 
economically unsound.  (Emphasis added) 

 
It is clear from the use of similar language in the 2003 IEPR Water Policy that the 
CEC relied upon and adopted Board Policy 75-58 as its own.  Indeed the 
Commission explicitly acknowledges the 2003 IEPR’s reliance on 75-58,  
 

The Commission views Section 5 of the 2003 IEPR as a restatement of 
existing State water policy.  We did not create new, substantive water 
policy in the 2003 IEPR.5 
 

That the Commission’s current water policy is a restatement of the water policies in  
75-58 is made clear in the recently released Best Management Practices And 
Guidance Manual: Desert Renewable Energy Projects, Revised Draft Staff Report, 
December 2009 (the “Manual”).  In the Manual, the Commission identifies specific 
action items that Applicants should consider in order to streamline processing and 
approval of proposed renewable projects in the California desert.  The second 
action item directs the applicants to avoid using fresh groundwater or surface water 
for power plant cooling and includes reference to Board Policy 75-58’s definition of 
“fresh water”.6 
 
Since the 2003 IEPR did not provide specific examples or further guidance on how 
its policy should be applied, a closer reading of Board Policy 75-58 is warranted 
and provides such guidance upon which the CEC relied when it crafted the CEC 
2003 IEPR Policy.   

 
B. Fresh Water 

 
The 2003 IEPR Water Policy restricts only the use of “fresh” water for power plant 
cooling.  Use of water that is not “fresh” water for power plant cooling is consistent 
with Commission water policy.  Since the 2003 IEPR Policy was a restatement of 
Board Policy, it is important to examine Board Policy 75-58 more closely as it 
contains other guidance and specific definitions which are helpful in applying the 
principles to specific power plant siting cases.   
 

                                                 
4 If the Committee agrees that the SWRCB has jurisdiction over the use of surface water only, then the Policy would be 
inapplicable to GSEP’s proposed use of groundwater. 
5 Blythe Energy Project Phase II (02‐AFC‐1) Commission Decision, Page 248 
6 Best Management Practices And Guidance Manual: Desert Renewable Energy Projects, Revised Draft Staff Report, 
December 2009, Page 3 including Footnote 1. 
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The First Principle outlined by the Board provides an order of water use for cooling.   
 

It is the Board’s position that from a water quantity and quality 
standpoint the source of powerplant cooling water should come from 
the following sources in this order of priority depending on site 
specifics such as environmental, technical and economic feasibility 
consideration: (1) wastewater being discharged to the ocean, (2) 
ocean, (3) brackish water from natural sources or irrigation return 
flow, (4) inland wastewaters of low TDS, and (5) other inland waters.  

 
So under 75-58 it is clear the Board prohibited the use of “fresh” inland water for 
cooling unless economically infeasible or otherwise environmentally unsound and 
permitted the uses of “other water supply sources” like brackish groundwater.  
Policy 75-58 defines “fresh inland water” and “brackish waters” as follows: 

 
Fresh Inland Waters – those inland waters which are suitable for use 
as a source of domestic, municipal, or agricultural water supply and 
which provide habitat for fish and wildlife.  

 
Brackish Waters – includes all waters with a salinity range of 1,000 to 
30,000 mg/l and a chloride concentration range of 250 to 12,000 mg/l. 
The application of the term “brackish” to a water is not intended to 
imply that such water is no longer suitable for industrial or agricultural 
purposes.  

 
In order for the GSEP to be using Fresh Inland Water, that water must provide 
habitat for fish and wildlife and must not be other waters as defined by the policy.  
The First Principle of the Board Policy specifically authorizes the use of brackish 
waters as the first type of non-ocean water that should be used for power plant 
cooling.  Specifically brackish water has a salinity range as measured in total 
dissolved solids (TDS) of greater than 1000 mg/l.  Since the Board Policy seeks to 
limit the use of “fresh water” and specifically authorizes the use of “brackish water”, 
it is clear that the Board intended that brackish water be in that category of “other 
water supply sources” that would be allowed under the policy and therefore did not 
intend to include “brackish waters” as a subcategory of “fresh water” that could only 
be used when “other water supply sources or other methods of cooling would be 
environmentally undesirable or economically unsound.”   

 
The CEC 2003 IEPR, which was based upon Board Policy 75-58 and includes the 
term “fresh water”, should be interpreted in the same manner as Board Policy 75-
58.  Therefore, where a power plant is using water for cooling purposes that has a 
salinity of greater than 1000 mg/l TDS, it is using brackish water and not fresh 
water.  The use of this brackish water therefore avoids the use of fresh water and is 
consistent with the plain language and intent of both CEC 2003 IEPR Policy and 
Board Policy 75-58.  This interpretation is also consistent with following Staff 
Assessment and CEC Decisions where the issue of water for power plant cooling 
was adjudicated and decided by the Commissioners. 
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1. RECENT CEC STAFF INTERPRETATIONS 
 

Recently, the CEC Staff have asserted that “brackish water” must have a 
salinity of 3000 mg/l or greater to be consistent with the CEC 2003 IEPR 
Policy and Board Policy 75-58.  Staff appears to support this assertion by 
inappropriately applying Board Policy 88-63.  Board Policy 88-63 provides 
planning guidance to the Regional Water Quality Control Boards (RWQCB) 
within the State to include groundwater with a salinity range of less than 3000 
mg/l to be potential sources of potable water in its planning decisions.  In 
other words, when a RWQCB is preparing plans to protect against the 
degradation of water sources within its jurisdiction, it should adopt and 
implement policies to protect against the further degradation of groundwater 
with salinity as high as 3000 mg/l.  This is a water quality-based policy, not a 
water use policy.  
 
The distinction is straightforward and importantly the two policies are not 
mutually exclusive. Water of 3000 TDS or more has (a) immediate 
agricultural or industrial use and at the same time (b) is not so far degraded 
that it should be ignored from a long term planning perspective.  To combine 
these two policies is an unwarranted extension of water use restriction by 
staff without legally mandated Policy and/or regulatory adoption hearings.  
Further, this flies in the face of the extensive hearings underpinning the 
policy of the 2003 IEPR Proceedings.  CEC Staff’s attempt to apply it to 
water use in power plant siting cases, when the Commission and Board have 
adopted specific decisions directly applicable to power plant water use, is 
inappropriate, not supported by any law and should be rejected. 
 
Beacon Solar Energy Project, Final Staff Assessment 
 
Most troubling to Genesis is that the Commission Staff issued a Final Staff 
Assessment in the Beacon Solar Energy Project (BSEP) in September 2009, 
less than 4 months ago.  With respect to interpretation of the 2003 IEPR 
Water Policy, the Commission Staff stated the following: 
 

California Code of Regulations (CCR), Title 23, Division 3, 
Chapter 15, specifies Primary and Secondary Drinking Water 
Standards in terms of Maximum Contaminant Levels (MCLs). 
These MCLs include total dissolved solids (TDS) ranging from 
a recommended level of 500 mg/L or less to an upper level of 
1,000 mg/L. Staff considered groundwater with TDS 
concentrations greater than or equal to 1,000 mg/L or more 
degraded relative to potential drinking water supplies.  
Groundwater TDS concentrations greater than or equal to 
1,000 mg/L are therefore preferred as potential water supplies 
for power plant use because they comply with State Board 
and Energy Commission water use policies.”  Beacon FSA, 
Page 4.9-59 (emphasis added) 
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Staff therefore, in its final testimony, stated a position different from the 
position they have recently espoused for the GSEP.  This determination by 
Staff is not fact dependant.  Either 1000 mg/L TDS and greater water is not 
fresh water and complies with the 2003 IEPR Policy or it does not.   
 
Staff further articulates in the Beacon FSA that application of the 1000 mg/L 
TDS standard produces a viable alternative water supply for power plant 
cooling. 
 

Evaluation of the test results indicate that an area of relatively 
high salinity groundwater (groundwater with TDS 
concentrations equal to or greater than 1,000 mg/L) occurs 
approximately 5 miles to the northeast of the BSEP site 
(Arciero Ranch well #33, which was a former high capacity 
agriculture well). A water sample from another well (#58 in Soil 
and Water Table 5) also had TDS concentrations greater than 
1,000 mg/L. In the past, well 58 provided an agricultural water 
supply and its large casing diameter (20 inches) suggest it was 
likely a high producing well. Driller logs for wells constructed in 
this portion of the Koehn sub-basin report well pumping rates 
greater than 2,000 gpm, and these wells presumably can meet 
BSEP water requirements. 

 
Based on staff’s review of existing information and on the 
well sampling program discussed above, staff believes 
that a viable source of degraded groundwater exists in the 
BSEP site vicinity that could be developed for project use. 
Although the specific site where degraded groundwater is 
available in sufficient volume has not been identified, staff 
believes it is likely available and could be further investigated. If 
this alternative is selected, BSEP would have to provide 
additional information on project design and alignment of 
conveyance facilities so potential environmental impacts can 
be analyzed, and provide a copy of an agreement that would 
allow BSEP access to pump and use groundwater from this 
area. Additionally, BSEP would need to assess the 
groundwater storage and water level changes that could occur 
as a result of moving the project’s pumping center to an 
alternative site.  Beacon FSA; page 4.9-61 and 62. (Emphasis 
added) 

 
Staff’s selective application of the definition of “fresh” water is clearly arbitrary 
and capricious, unsupported by law or appropriate policy, and made even 
more so by the simple fact that not only has Staff applied different 
requirements for two different projects in less than four months, but did so for 
the same applicant.7   

                                                 
7 Nextera Energy Resources is the parent company of the Applicant in both the Beacon and GSEP siting cases. 
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2. COMMISSION DECISIONS 
 

The Commission has considered testimony and conducted extensive 
evidentiary hearings on power plant siting cases which considered the use of 
fresh water for power plant cooling for at least a decade.  In fact, it was this 
extensive adjudicatory process that culminated in the CEC adopting the 2003 
IEPR Policy to provide specific guidance and to avoid adjudicating water 
issues for each and every power plant siting case.  A brief history of some of 
these Decisions is illustrative and supports the contention that CEC Staff 
should be prohibited from again attempting to rewrite State water policy as it 
applies to power plant siting cases.   

 
Blythe Energy Project Phase I (BEP I) 
The Blythe Energy Project Phase I (BEP I) decision was issued in March 
2001 and prior to the issuance of the CEC 2003 IEPR Policy.  Staff did, 
however, contend that the BEP should be prohibited from using “brackish 
water” with an average salinity of 1000 mg/l.  Staff would not conclude the 
water was “brackish water” because the salinity was not as high as the 3000 
mg/l level outlined as potential potable water in Board Policy 88-63 and 
therefore, would not support the applicant’s use of such water for cooling.  
While Staff did concede that the use of water would be required to conform to 
Board Policy 75-58, Staff would not conclude the project did conform 
because the salinity was not great enough to be considered “brackish”.  The 
Commission considered testimony and legal argument and concluded:  
 

It is important to note that BEP is not using fresh water for 
cooling purposes in its strictest sense. The quality of the 
groundwater to be used is very poor as it is high in total 
Dissolved Solids (TDS). Applicant recognizes this and listed the 
poor water quality as one of the reasons the project site was 
selected. Staff also found the quality to be poor, although they 
declined to use the word brackish.  The appropriate inquiry on 
this project is not whether applicant could use an alternative 
cooling technology, but rather whether it must. The use of a dry 
or hybrid wet/dry cooling system at BEP is technically feasible 
but is not necessary to reduce any direct, indirect, or cumulative 
environmental impacts to below a level of significance. SWRCB 
policy 75-58 is not a prohibition on the use of inland waters but 
rather direction on consideration of cooling alternatives, 
particularly when projects have the potential to cause a 
significant adverse impact. After review of alternative cooling 
technologies and their associated costs and benefits, and 
consideration of the lack of any potentially significant adverse 
impacts associated with BEP s proposed use of resources, we 
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conclude that the water supply as proposed by the applicant is 
acceptable..8   

 
The Commission Decision held that the Project would therefore comply with 
Board Policy 75-58 and specifically authorized the use of the groundwater 
with a TDS ranging from 1160 to 1230 mg/L9 for cooling purposes. 

 
Blythe Energy Project Phase II (BEP II) 
In 2004 and 2005 the Commission considered similar arguments relating to 
water use for cooling for the BEP II.  The BEP II is immediately adjacent to 
BEP I and was nearly identical including its proposal for use of the same 
groundwater being used by BEP I for cooling.  However, when considering 
the water testimony and legal argument for BEP II, the Commission relied on 
its recent 2003 IEPR Policy. The groundwater proposed and permitted for the 
BEP II project was estimated to have a TDS between 920 to 1100 mg/L and 
after extensive evidentiary hearings where the Staff argued again that the 
water was not “brackish”; the Commission concluded the project groundwater 
was “marginally brackish” and “conformed to California Water Policy on 
waters for power plant cooling.”10  
 
The Commission did find  the “groundwater beneath the BEP II site has a 
TDS marginally greater than the 1000 ppm TDS categorized as ‘brackish’ by 
the State Water policy” and that the question placed the Commission in the 
same position as in BEP I.  In the Decision the Commission again found the 
project would not be using “fresh water for cooling purposes as defined by 
law and policy.”11  The proposed use of groundwater for the BEP II project 
cooling was found to be in conformance with 75-58 and the 2003 IEPR Water 
Policy. 

 
C. Cooling Purposes 
 
Genesis requests that the Committee include in its order that the 2003 IEPR applies 
only to power plant cooling and Staff should not apply the policy to other power 
plant uses including construction, dust suppression, process water, steam cycle 
make-up or other non-cooling purposes. 

 
Based on the analysis above, the Committee should issue an Order directing Staff to apply 
the 2003 IEPR Water Policy in the following manner: 
 

1. The 2003 IEPR Water Policy is consistent with Board Policy and therefore there 
is no reason for Staff to wait or require consultation with the Board. 

                                                 
8 Blythe Energy Project Phase I (99‐AFC‐8) Commission Decision, Page 207 
9 Blythe Energy Project Phase I, (99‐AFC‐8) Final Staff Assessment, Page 329 
10 Blythe Energy Project Phase II (02‐AFC‐1) Commission Decision Page 245 
11 Blythe Energy Project Phase II (02‐AFC‐1) Commission Decision Page 256 
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2. With respect to the quality of water that may be used for Power Plant Cooling 
Purposes, Fresh Water is defined as any water that has a TDS less than 1000 
mg/L. 

3. The 2003 IEPR Water Policy is only applicable to Fresh Water used for Power 
Plant Cooling Purposes and not other uses including but not limited to 
construction, dust suppression, process water, and steam cycle make-up. 

4. A project that is not using Fresh Water for Power Plant Cooling Purposes 
complies with the 2003 IEPR and Board Policies. 

5. If a Project complies with the 2003 IEPR and Board Policies, there is no reason 
for the Commission Staff to evaluate other cooling methods or other water 
supplies unless there are unmitigatable significant impacts identified under the 
California Environmental Quality Act (CEQA) associated with the use of 
groundwater. 

 
II. ACCOUNTING SURFACE METHODOLOGY 
 
Staff contends that the Accounting Surface Methodology should be applied to the GSEP’s 
proposed use of groundwater in the Chuckwalla Valley.  Section 1744 (a) of the 
Commission Regulations require the Commission Staff to evaluate the applicant’s proposal 
to determine whether it complies with “ all applicable federal, state, regional, and local 
laws, regulations, standards, and plans”.  Therefore, a threshold question is whether the 
Accounting Surface Methodology is such an applicable law.  Section 1748 (e) provides, 
 

The proponent of any additional condition, modification, or other provision 
relating to the manner in which the proposed facility should be designed, 
sited, and operated in order to protect environmental quality and ensure 
public health and safety shall have the burden of making a reasonable 
showing to support the need for and feasibility of the condition, modification, 
or provision. 

 
Therefore, Staff has the burden of producing any applicable law that contains the 
Accounting Surface Methodology which proves that it is applicable to the Chuckwalla 
Valley.  As discussed below, no such law exists. 
 
To lawfully use water from the mainstream of the lower Colorado River12, a person or 
entity must have an entitlement.  An entitlement authorizes a person or entity to use water 
from the lower Colorado River for beneficial use.  An entitlement can be obtained as a 
decreed right as described in the Consolidated Decree entered by the United States 
Supreme Court in Arizona v. California, 547 U.S. 150 (2006) (Supreme Court Decree); a 
contract with the Secretary of the Interior (Secretary) managed by the United States 
Bureau of Reclamation (Bureau), or a Secretarial Reservation of Colorado River water.   
 
Pursuant to the Supreme Court Decree, the Bureau accounts for all mainstream Colorado 
River water use in the Lower Basin.  As part of that accounting, the Bureau collected data 
that persons with wells located very near the Colorado River bank were actually pumping 
groundwater from the Colorado River or groundwater that was replaced by Colorado River 
                                                 
12 Lower Basin, defined as water use downstream of the Hoover Dam 
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water.  To address that situation, the Bureau proposed a method for accounting for use of 
those wells.  The Bureau requested USGS to develop a method to identify wells that pump 
water that is replaced by water drawn from the lower Colorado River.  The USGS identified 
a River Aquifer that has been refined over time and included a model that identified a 
theoretical “Accounting Surface”.  The Accounting Surface is an elevation that is intended 
to represent a division between groundwater and Colorado Surface Water.  Using this 
Accounting Surface, wells within the Colorado River Floodplain itself were considered to 
be pumping Colorado River water directly and wells outside the Colorado River Floodplain 
but within the River Aquifer could be pumping groundwater that could be replaced by 
Colorado River Water.   
 
In 2006, the Bureau published an Advanced Notice of Proposed Rulemaking in the Federal 
Register13, which was followed in 2008 by publication of the Official Notice of Proposed 
Rulemaking in the Federal Register.14  The Proposed Rulemaking would formally adopt 
the Accounting Surface Methodology for regulation of wells and groundwater that would be 
pumping groundwater that could be replaced by Colorado River Water.  The Proposed 
Rulemaking would have added the Accounting Surface Methodology to 43 Code of 
Federal Regulations Section 415.  The Proposed Rule was never adopted and in fact was 
withdrawn from consideration in 2009.  A simple search of the Code of Federal 
Regulations indicates that Section 415 was never adopted or added to Title 43.  Therefore, 
the Accounting Surface Methodology is not a law, regulation, standard, or plan that the 
Commission should apply to any project, including the Genesis Solar Energy Project 
(GSEP).  It is undisputed that the GSEP, located many miles from the Colorado River is 
not in the Colorado River Floodplain and therefore, without a regulation which is entirely 
within the domain of the federal government, it cannot be determined that projects within 
the Chuckwalla Valley Basin are pumping Colorado River Water.  The Accounting Surface 
Methodology should not, and cannot legally, be applied to the GSEP. 
 
Recently, the Bureau filed a comment letter in response to the Notice of Intent to prepare 
an Environmental Impact Statement for the Blythe Solar Power Project and the Palen 
Solar Power Project (see Attachment A).  In that letter, the Bureau states it has used the 
Accounting Surface Methodology since 1994 to determine whether or not a new well will 
pump from the mainstream of the Colorado River and therefore require an entitlement.  
However, the letter does not say that the Accounting Surface Methodology extends to the 
Chuckwalla Valley Basin.  This letter alone does not establish the legal right of the federal 
government to regulate California groundwater as Colorado Surface Water.  If it did, it 
would not have been necessary for the Bureau to propose and attempt to formally adopt 
the Accounting Surface Methodology as a regulation.  If that regulation was adopted, then 
the Accounting Surface would have the legal effect Staff asserts. 
 
This exact issue was adjudicated twice before in the BEP I and BEP II Projects referenced 
above.  During 2000 and 2001, in the BEP I case, Staff took the position that the 
Accounting Surface applied to the project and that the project’s proposed use of 
groundwater needed to be accounted as part of either the Palo Verde Irrigation District’s 
Colorado River allocation or needed an entitlement from the Bureau.  The applicant in BEP 
                                                 
13 71 FR 47763, Regulating Non‐Contract Use of Colorado River Water in the Lower Basin 
14 73 FR 40916, Regulating the Use of Lower Colorado River Water Without an Entitlement 
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I articulated the same position in that case as Genesis asserts for the GSEP.  However, in 
order to provide protection against the Bureau adopting the Accounting Surface 
Methodology in a future regulatory proceeding, the BEP I applicant proposed a Water 
Conservation Offset Plan (WCOP) which the Bureau believed would comply with its future 
policy.  As described in the BEP I Final Decision: 
 

In addition, as noted by Applicant, the Bureau of Reclamation does not 
presently exert jurisdiction over groundwater use, and does not control any 
area wells or account for groundwater use in the Palo Verde Valley or Mesa. 
(Ex. 2, p.61.)  The Bureau of Reclamation, in conjunction with the USGS, has 
developed a model, referred to as the Accounting Surface, in an attempt to 
determine the relationship of regional groundwater to surface water in the 
lower Colorado River Basin. This model is the basis on which the Bureau’s 
future policy is being formulated, and they have been working with PVID and 
other water users on the river for more than a decade on this policy, without 
resolution. The Bureau believes they are within about two years of actually 
developing a policy whereby they would regulate groundwater users relative 
to the surface water. In simple terms, the Accounting Surface model defines a 
linkage between groundwater in the regional aquifer and surface water in the 
Colorado River. On that basis, withdrawals from the regional aquifer would be 
accounted for as part of the surface water entitlements. Since groundwater 
pumping for the Blythe Energy Project will take place within the Accounting 
Surface as defined by the Bureau, the Bureau has determined that this use of 
water may be accounted for in the future as a part of PVID s Priority 3 surface 
water entitlement. For that reason, and to ensure that the power plant project 
does not impact PVID, BEP has voluntarily agreed to enter into the Water 
Conservation Offset Program. (Ex, 2, p. 62.) 
 
The Bureau does not currently account for other wells on the Mesa or 
anywhere in the Palo Verde Valley in this fashion, or any other groundwater 
activity for any use, but has indicated that it may regulate this groundwater in 
the future, and is developing policy to that end. The Bureau also has no 
jurisdiction over PVID water use practices or conservation actions. In addition, 
PVID has no policy to govern groundwater use, and at present does not 
regulate any groundwater user, or actively account for groundwater use as a 
part of its Priority 3 entitlement.15 
 

After careful consideration and extensive evidentiary hearings, the Commission made the 
following ultimate conclusions: 

 
The need for a Water Conservation Offset Program is not driven by a finding 
of adverse environmental impact, or need to mitigate under existing LORS.  
Therefore, the WCOP, in this case, is sufficient to satisfy the Commission’s 
concerns.  BEP I Final Decision, page 208, (emphasis added) 

 

                                                 
15 Blythe Energy Project Phase I (99‐AFC‐8) Commission Decision Pages 205 and 206 
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The Commission in BEP I agreed that the Accounting Surface Methodology was not a 
LORS with which the BEP I needed to comply.   
 
Again during the BEP II proceedings in 2004 and 2005, Staff took the position that the 
Accounting Surface Methodology would require the BEP II’s use of groundwater to obtain 
an entitlement from the Bureau.  The Commission Final Decision states 
 

The Commission finds that Palo Verde mesa groundwater and Colorado 
River water are legally distinct. The overland owner has rights under 
California law to use groundwater.  Other than the few cases of underflow, the 
USBR has not asserted jurisdiction to directly regulate groundwater use from 
wells that are known to be in aquifers that are recharged by Colorado River 
water. 
 
Currently, however, the USBR indirectly regulates such groundwater through 
the allocation and accounting system for providers such as PVID.  PVID’s 
allocation of Colorado River water receives a “credit” for all return water 
returned to the River. However, that “credit” is reduced by irrigation water and 
canal water that percolates into and recharges the underlying aquifer.  BEP 
II’s use of groundwater from on-site wells is not an unauthorized use under 
state or Federal law.16 
 
Therefore, the proposed use of groundwater for project cooling does not 
violate any applicable federal law or policy and conforms to applicable 
California laws and water policy.17 

 
It is important to note that the Committee can take administrative notice of the undisputed 
fact that GSEP is many miles farther away from the Colorado River than the BEP I and the 
BEP II. 
 
The Commission has spent the resources and time to consider very closely the legal effect 
of the Accounting Surface Methodology on the use of California groundwater and in both 
cases determined that legally the Accounting Surface Methodology was inapplicable to the 
use of groundwater for power plant cooling.  Staff has not presented any change in law 
that would require the Commission to adjudicate the issue a third time.  In fact, as a matter 
of public record, the only proposed change in law since the Commission’s Decisions in 
BEP I and BEP II was the Bureau’s attempted to adopt the Accounting Surface 
Methodology as law, which was withdrawn.  This only strengthens the argument that such 
methodology is not law and should not be applied to the GSEP.  Genesis urges the 
Committee to reject Staff’s assertions that the Accounting Surface Methodology applies to 
the GSEP and direct its resources to evaluating the real issues in a timely manner to 
support a Decision in time for the project to qualify for ARRA funding.  The BLM, Secretary 
of Interior and the Commission have agreed that the GSEP should be processed 
expeditiously.  It is inexplicable and inexcusable for Staff to spend the time/resources 

                                                 
16 Blythe Energy Project Phase II (02‐AFC‐1) Commission Decision Page 254 
17 Ibid, Page 255 
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reopening issues that have been soundly resolved in prior cases.  Staff simply ignores the 
fact that the Bureau has not legally adopted the Accounting Surface Methodology. 
 
Based on the analysis above, the Committee should issue an Order directing Staff as 
follows: 
 

1. The Accounting Surface Methodology is not an applicable LORS and therefore 
should not be applied to the GSEP’s use of groundwater. 

2. Because the Accounting Surface Methodology is not a LORS applicable to the 
GSEP, Staff need not obtain evidence or correspondence from the Bureau to 
complete its analysis. 

3. Since the Accounting Surface Methodology is not applicable to the GSEP’s use 
of groundwater, it should not be used as a threshold for determining significant 
direct, indirect or cumulative impacts under CEQA or NEPA. 

 
III. CUMULATIVE IMPACTS 
 
Genesis and Staff are disputing which other solar projects should be included in a 
cumulative impact analysis.  In order to resolve that dispute, Genesis Solar is requesting 
the Committee articulate the standard by which Staff should include a project in its 
analysis, rather than identify each project that should be included.  
 
The analysis of the GSEP will comply with both CEQA and NEPA.  Both laws require 
evaluation of cumulative impacts in any environmental documentation.  Since the 
environmental document for the GSEP will be jointly prepared by the Commission and 
BLM, any cumulative impact analysis should comply with both agency’s regulatory 
requirements.   
 

A. CEQA Cumulative Impact Requirements 
 

As the Commission’s Licensing Process is deemed to be the functional equivalent 
of a CEQA analysis, it technically does not prepare an Environmental Impact Report 
(EIR).  However, the principles applicable to the analysis contained in an EIR are 
applicable to the analysis the Commission should conduct in evaluation of the 
impacts associated with a proposed project.  CEQA requires that when performing 
an EIR on a proposed project, the EIR must take into account the cumulative 
impacts of that project in connection “with the effects of past projects, the effects of 
other current projects, and the effects of probable future projects.”18  The CEQA 
Guidelines direct cumulative impact assessment to only include  “related past, 
present, and reasonably foreseeable probable future projects.”19   

 
CEQA case law has consistently held that a “project which has progressed far 
enough to be under environmental review must be considered in a cumulative 
impacts analysis.”20  However, projects which have not begun the environmental 

                                                 
18 Public Resources Code section 21083 
19 CEQA Guidelines section 15355 Cumulative Impacts 
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20 Friends of the Eel River v. Sonoma County Water Agency, 108 Cal.App.4th 859, at 870 (2003) 



review process, and furthermore have not identified or formalized a project are not 
reasonably foreseeable probable future projects.  In Lake County Energy Council v. 
County of Lake21, Magma Energy, Inc. (Magma) applied for a use permit to drill 
three exploratory geothermal wells in the area of Mt. Konocti, and subsequently 
prepared an EIR which analyzed the effects of the exploratory drilling.  The EIR did 
not take into account the impact of a potential geothermal production unit in the 
event the exploratory drilling was successful.  Upon appeal of the EIR certification 
the court held, “where future development is unspecified and uncertain, no purpose 
can be served by requiring an EIR to engage in sheer speculation as to future 
environmental consequences.”22  The court supported this conclusion and found, 
“no one knows whether the exploratory wells will uncover a reservoir of geothermal 
energy, whether the energy resource will consist of steam or hot water, whether that 
resource will prove of sufficient quality, quantity or temperature pressure so as to 
justify development, or how extensive such development will be.”23 In short, Magma 
possessed “no reliable data to permit preparation of a meaningful and accurate 
report on the impact of commercial production.”24  Such reliable data would be 
contained in an application for authorization to construct or operate a project.  
Therefore, Genesis contends that for a Project to be considered in a cumulative 
impact analysis under CEQA, it must both have filed an application to a lead agency 
that has been deemed complete and environmental review must have begun.   

 
B. NEPA Cumulative Impact Requirements 
 
BLM has a developed a Handbook H-1790.1, to assist its Staff in administering 
NEPA.  As described in that Handbook, NEPA requires a cumulative impacts 
analysis in a similar manner as CEQA.25   
 
Under NEPA, the rule regarding what is reasonably foreseeable probable future 
project which should be included in a cumulative impact analysis has been 
succinctly defined as a “proposed action” because “NEPA focuses on proposed not 
contemplated actions.”26  In addition, the Ninth Circuit held the federal agency 
should “defer detailed analysis until a concrete development proposal crystallizes 
the dimensions of a project’s environmental consequences.”27  A cumulative impact 
analysis under NEPA should only take into account a proposed action which has 
reached the “stage of development of an action when an agency … has a goal and 
is actively preparing to make a decision on one or more alternative means of 
accomplishing that goal and the effect can be meaningfully evaluated.”28  This rule 
of law has been followed in the more recent Lands Council v. Powel, where the 
court held reasonably foreseeable probable projects “include only proposed actions” 

                                                 
21 Lake County Energy Council v. County of Lake, 70 Cal.App.3d 851 (1977) 
22 Id. at page 855 
23 Id. at 856 
24 Id. at 856 
25 40 CFR 1508.7 
26 Montana Ecosystems Defense Council v. ESPY, 15 F.3d 1087 (9th Cir. 1994) (See also; Kleppe v. Sierra Club, 427 
U.S. 390 (1976) 
27 Id. 
28 Id. 
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and for “any project that is not yet proposed, and is more remote in time, however, a 
cumulative effects analysis would be both speculative and premature.”29 A 
proposed action does not exist until “an agency … has a goal and is actively 
preparing to make a decision on one or more alternative means of accomplishing 
that goal and the effect can be meaningfully evaluated.”30  Therefore a cumulative 
impact “is defined in terms of cumulative actions” and a “[c]umulative action” is 
defined as a “proposed action.” “NEPA focuses on proposed, not contemplated 
actions.”   
 
This guidance has been incorporated into BLM’s Handbook as follows: 
 

You must include reasonably foreseeable future actions within the 
geographic scope and the timeframe of the analysis (40 CFR 1508.7). 
You cannot limit reasonably foreseeable future actions to those that 
are approved or funded.  On the other hand, you are not required to 
speculate about future actions.  Reasonably foreseeable future actions 
are those for which there are existing decisions, funding, formal 
proposals, or which are highly probable, based on known opportunities 
or trends.  Reasonably foreseeable development scenarios may be 
valuable sources of information to assist in the BLM’s cumulative 
effects analysis.  When considering reasonably foreseeable future 
actions, it may be helpful to ask such questions as:  

• Is there an existing proposal, such as the submission of permit 
applications?  

• Is there a commitment of resources, such as funding?  
• If it is a Federal action, has the NEPA process begun (for 

example, publication of an NOI)?  
 

Genesis contends that a federal agency does not have a goal or actively prepare to 
make a meaningful decision on a proposed action until a Notice of Intent has been 
published.  The Notice of Intent triggers and symbolizes the federal agency’s review 
and notices the proposed action.  A party who has merely filed an application under 
the Federal Land Policy Management Act for a Right-of-Way does not commit any 
resources or provide any information on a particular proposal enabling meaningful 
review. 

 
With these principles in mind, in its response to Staff and CURE’s opposition to Genesis’ 
Motion For Scoping Order, Genesis presented a proposal for the parties to consider 
developing a stipulation of the legal standard for evaluating cumulative impacts.  Since that 
time, and after working with BLM, Genesis proposes the following modification to our 
original proposal for stipulation: 
 

                                                 
29 Lands Council v. Powell, 379 F.3d 738, at 746 (9th Cir. 2004) (The quoted paragraphs were later deleted in Lands 
Council v. Powel, 395 F.3d 1019, at 1023 (9th Cir. 2004) because the parties came to agreement, and the court found 
they “need not address these issues) (See also; Natural Resource Council v. Marsh, 832 F.2d 1489 (9th Cir. 1987) which 
was reversed on other grounds in 490 U.S. 360) 
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30 Montana Ecosystems Defense Council, 15 F.3d 1087 (9th Cir. 1994) 



In order for a project to be included in a cumulative impact analysis the project must 
be reasonably foreseeable as evidenced by all of the following: 
 

1. The project must have filed an application with a lead agency for a permit 
to construct and operate the project; 

 
2. The application must have been accepted as complete; and 

a. For a project on land managed by the Bureau of Land 
Management that must mean that a Plan of Development (POD) 
must have been accepted as complete or the BLM has 
determined that significant investment and progress toward 
completion of the POD has been made (e.g., detailed 
environmental field studies are under way). 

b. For a project within the jurisdiction of the Commission, the 
Commission must have found the AFC “data adequate”. 

c. For a project within the jurisdiction of another state agency or 
County, an application should have been accepted as complete 

 
3. Environmental review has begun. 

a. For a project on federal land, a Notice of Intent (NOI) to prepare a 
NEPA document should have been noticed in the Federal Register 
or BLM has determined that an NOI is imminent. 

b. For a project within the jurisdiction of the Commission, the 
Commission must have found the AFC “data adequate”. 

c. For a project within the jurisdiction of another state agency or 
County, the lead agency shall have published a Notice of 
Determination to prepare an Environmental Impact Report or 
Negative Declaration or a Notice of Exemption under CEQA. 

 
Genesis requests the Committee Order Staff to apply the legal principles above in  
developing its cumulative impact analysis for the GSEP. 
 
COMMISSION POLICY ON WATER CONSERVATION 
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Staff explained to the Genesis team at a data request workshop that, notwithstanding its 
cumulative impact analysis, it was concerned that the GSEP would violate some 
requirement by using water that could be used for future energy development that is not 
currently planned or contemplated.  First and foremost, the CEC Staff does not have the 
authority to independently plan for the State’s energy infrastructure let alone apply such 
planning in individual siting cases.  Energy infrastructure planning rests with the 
Commission, the California Public Utilities Commission, the utilities and the California 
Independent System Operator.  Since the majority of land along the I-10 Corridor is 
managed by BLM, BLM is the land manager with the authority to plan for future use of its 
lands.  The Commission has not adopted any policy that would allow the Staff to conclude 
that the GSEP should not use degraded groundwater for cooling because it would interfere 
with future energy development along the I-10 corridor.  GSEP requests the Committee 
Order Staff to refrain from such policy analysis and strictly evaluate the GSEP by limiting 
consideration of future development to those projects that would qualify under the legally 
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established principles articulated above for inclusion in a cumulative impacts analysis 
under NEPA and CEQA. 
 
CONCLUSION 
 
Genesis thanks the Committee for providing early direction concerning these legal 
questions.  Genesis believes that early resolution is necessary to keep the GSEP on 
schedule for a Decision in time support ARRA funding.  The Committee should reject any 
assertion by Staff that the GSEP poses difficult and complex issues that would prevent it 
from meeting the Committee Scheduling Order deadlines.  Specifically, the Staff points to 
the complexity of issues surrounding groundwater modeling and cumulative impacts to 
justify its predicted failure to meet the Committee Scheduling Order deadline.  However, 
Staff fails to point out that it is conducting the same analysis for all projects because all of 
the solar projects that are seeking ARRA funding are using groundwater.  Staff must 
conduct a cumulative impacts analysis for each project, must review modeling of potential 
effects on the groundwater basin for each project, and must evaluate whether such water 
use complies with the Commission Water Policy for each project.  This is clearly shown by 
the fact that the Staff-issued data requests concerning groundwater use for GSEP are 
identical to data requests issued for the Blythe Solar Power Project and the Palen Solar 
Power Project even though those projects have elected to use an Air Cooled Condenser.  
The Committee should understand that it is not the amount of water that a project uses 
that determines the level of Staff effort, but the fact that it is proposing the use of 
groundwater at all that dictates the level of effort necessary for evaluation.  GSEP should 
not be penalized as if it has created more work for Staff because it has not.  In fact, the 
GSEP has filed numerous data responses and has participated in a minimum of seven 
workshops to date. 
 
Further it is important for the Committee to consider that any principles concerning 
applicability of the Accounting Surface would apply to all projects which may be within the 
theoretical Accounting Surface area and are proposing to use groundwater for any 
purpose.  Similarly, the decisions by the Committee relating to the legal standard for 
inclusion of projects in a cumulative impacts analysis and development of any new water 
planning policy would apply to all projects before the Commission. 
 
Genesis respectfully requests the Committee issue a Scoping Order as requested in this 
Brief and direct Staff to meet the deadlines outlined in the Committee Scheduling Order. 
 
 
 
Dated:   January 19, 2010 
 
 
        /original signed/ 
_________________________ 
Scott A Galati 
Counsel to Genesis Solar, LLC 
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