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On July 23, 2010, the Committee determined that the evidentiary record and legal 

authority support the Committee’s imposition of mitigation that includes direction to the 

Applicant, Staff, and the fire department to reach agreement or in the absence of such agreement 

by a specified time, provide for an evaluation by an independent third party funded by the 

Applicant to determine the level of any required mitigation.  Pursuant to the Committee’s Order, 

the Applicant hereby files proposed Condition of Certification language modeled on the Colusa 

Conditions. 

As the Applicant asserted at the Evidentiary Hearing on Worker Safety and Fire 

Protection on July 15, 2010, the Applicant believes that negotiations with the San Bernardino 

County Fire Department should not be biased by a Condition of Certification containing a set 

number for mitigation fee payment.  Rather, the Committee should adopt a Condition that directs 

the Applicant and the fire department to reach agreement on the mitigation amount or, in the 

event an agreement cannot be reached, directs the Applicant to fund an independent study to 

determine the appropriate amount of funding.  Any other condition containing other “options” 

which include specified mitigation amounts would not be following the spirit or the letter of the 

Colusa Conditions.  Further, the payment to be made prior to the start of construction is intended 

to be similar to a deposit, given that it off-sets any initial funding required until the funds are 

exhausted.  It should not be a large payment approaching or potentially exceeding the full 

mitigation amount. 

Below is the Applicant’s proposed language for Conditions of Certification WORKER 

SAFETY-6 and WORKER SAFETY-7, closely following the language in the Colusa Conditions. 

 



2 
 

WORKER SAFETY-6  The project owner shall either:  
(1) Reach an agreement with the San Bernardino County Fire Department (SBCFD) 

regarding the funding of resources to mitigate potential project-related impacts on fire 
protection services;  
Or, if no agreement can be reached: 

(2) Fund an independent consultant’s study to evaluate the following: 
a. Potential for impacts on local fire protection and costs of new local fire 

protection services necessary to mitigate such impacts; 
b. The risk of impact on the local population that could result from potential 

unmitigated impacts on local fire protection services; 
c. The extent to which local tax revenue from the project will provide funding to 

reduce impacts on local fire protection services; 
d. Recommend the amount of funding that should be provided to mitigate any 

identified significant impacts on local fire protection services. 
 
Compliance protocols for the independent consultant’s study: 

a. The project owner shall provide a protocol for conducting the independent 
consultant study for review and comment by the SBCFD and review and 
approval by the CEC CPM prior to conducting the study; 

b. The independent consultant study shall be funded by the project owner and 
conducted by a consultant approved by the CEC CPM; 

c. No construction of permanent above ground structures shall occur at the 
project site until funding of mitigation occurs either pursuant to an agreement 
reached between the project owner and the SBCFD or pursuant to the CPM-
approved independent consultant’s study; 

d. In the event the parties disagree with the independent consultant’s 
recommendations, then the CEC CPM shall, based on the results of the CPM-
approved independent consultant’s study and comments from the project 
owner and the SBCFD, make the final determination regarding the mitigation 
measures that will be required and the amount of funding to be provided to the 
SBCFD to accomplish any required mitigation. 

 

Verification: The project owner shall provide the CEC CPM with a copy of the agreement 
with the SBCFD or a study outline and scope of work for the proposed independent consultant’s 
study and qualifications of the proposed independent consultant(s) for approval.  The project 
owner shall provide the CEC CPM with a copy of the completed study prior to any construction 
of permanent above-ground structures at the project site.  Annually thereafter, the project owner 
shall provide the CEC CPM with verification of funding to the SBCFD for required fire 
protection services mitigation pursuant to either the agreement or the CPM-approved 
independent consultant’s study. 

 
WORKER SAFETY -7  The project owner shall provide a $230,000 payment to the SBCFD 
prior to the start of construction.  This funding shall offset any initial funding required by 
WORKER SAFETY-6 until the funds are exhausted. This offsetting will be based on a full 
accounting by the SBCFD regarding the use of these funds. 
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Verification:   At least 30 days prior to the start of site mobilization the project owner shall 
provide documentation of the payment described above to the CEC CPM.  THE CEC CPM shall 
adjust the payments initially required by WORKER SAFETY-6 based on the accounting 
provided by the SBCFD. 
 

Dated:  July 28, 2010   ELLISON, SCHNEIDER & HARRIS L.L.P. 
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