
 

August 23, 2011 

 

 

Via Electronic Mail 

 

Commissioner Karen Douglas 

Chairman Robert B. Weisenmiller 

Kourtney Vacarro, Hearing Officer 

California Energy Commission 

1516 Ninth Street 

Sacramento, CA  95814 

 

RE:  Calico Solar Project Issues Statement (08-AFC-13C)  

 

To the Siting Committee: 

 

In anticipation of the upcoming Calico status meeting scheduled for August 24, 

2011, Sierra Club provides the following issues statement.  

 Lead Agency Determination 

 The Energy Commission must follow the requirements of CEQA Guidelines § 

15050 et seq. with respect to the designation of the appropriate lead agency.   

What Type of Document Should the Commission Produce? 

 If the Energy Commission elects to act as lead agency for purposes of the PV 

portion of the project, Sierra Club recommends that it prepare two separate sets of 

documents:  (1) a PMPD and Final Decision covering the SunCatcher component; and (2) 

draft and final EIRs that cover the PV component and the whole of the project.  Staff 

requested Committee guidance on whether it should separately prepare documents for the 

PV component of the project that is outside of the Commission’s certification 

jurisdiction, and the SunCatcher component that is within the Commission’s certification 

jurisdiction.  The Applicant asserted that the Commission should ignore the distinction 

between the portions of the Calico project that are or are not within its certification 

jurisdiction and instead treat the entire project as if it were part of the Commission’s 

certified regulatory program.   

 Sierra Club strongly objects to the Applicant’s suggestion to ignore the 

requirements of CEQA by preparing a single document under the Commission’s certified 

regulatory program.  As the Sierra Club explained in detail in its July 13, 2011 letter to 
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the Commission regarding CEQA review of the Calico project, the lead agency must 

comply with the normal procedural requirements of CEQA when it prepares the draft EIR 

for the PV component of the project.  This process requires, among other things, that the 

lead agency circulate a draft EIR for public comment, and then respond to those public 

comments.  If public comment results in significant new information in the EIR, then the 

lead agency must disclose and analyze that information and then recirculate the EIR for 

further public comment.  If the Energy Commission acts as lead agency, it must, at a 

minimum, follow these fundamental principles of CEQA with respect to the PV 

component of the project.  It may not rely on its certified regulatory program to avoid any 

of these CEQA procedures because the PV component does not fall within the 

certification jurisdiction of the Commission.   

 Two separate documents are necessary for review of this project.  The documents 

would be as follows: (1) the PMPD and Final Decision applicable to the SunCatcher 

component of the project that incorporates all of the information developed through 

hearings and other aspects of the certified regulatory program; and (2) a draft EIR 

document applicable to the entire project that incorporates in an appendix the Final 

Decision prepared by the Energy Commission as well as any other relevant permits or 

information from responsible agencies, including but not limited to the incidental take 

statement to be prepared by the Department of Fish and Game.  

 Preparing a single document as the Applicant suggests could create irreconcilable 

procedural conflicts between CEQA and the Energy Commission’s certified regulatory 

program.  For example, § 1751 of the Energy Commission Rules of Practice and 

Procedure states that the PMPD must be based exclusively upon the hearing record and 

evidentiary record of the proceeding.  Although the rules provide for public comment on 

the PMPD (§ 1749), they do not require the Commission to respond to such comments, 

nor do they specify that the presiding member may base any part of a revised PMPD on 

public comments that are not part of the evidentiary record (§ 1753).  If a public 

comment raises new information that was not previously included in the record, the 

certified regulatory program prohibits the presiding member from basing the PMPD on 

such information.  This process directly conflicts with CEQA Guidelines § 15088 and § 

15088.5, which expressly require the lead agency to evaluate public comments and, 

where necessary, add new information to the draft EIR and recirculate.  It is more 

efficient and simple for the Energy Commission to prepare two separate documents: one 

that follows the certified regulatory program and another that follows the typical CEQA 

process.   

Judicial Review 

The Applicant asserted in its status memo that preparing a single document under 

the certified regulatory program, “assures maximum defensibility of the document and 

would avoid having judicial review situated in different venues.”  Sierra Club interprets 

this statement to mean that the Applicant wants a single document prepared under the 

Commission’s certified regulatory program because it believes that Public Resources 

Code § 25531 would render such a document immune from judicial review in the 

Superior Courts and the Courts of Appeal.  The Applicant is incorrect.   Section 25531 

would not prevent Superior Court review of such a document.  However, the Applicant’s 

recommendation to draft a single document under the certified regulatory program would 
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create unnecessary legal ambiguity for the Energy Commission’s environmental review 

of the Calico project.   

Sierra Club acknowledges that a Final Decision made by the Energy Commission 

pursuant to its certification authority to site a thermal powerplant facility may only be 

reviewed by the Supreme Court of California.   However, such legal immunity does not 

extend to a CEQA decision on the PV component of the Calico project because – as this 

Committee clearly recognized – PV facilities do not fall within the certification 

jurisdiction of the Energy Commission.  The Supreme Court recently issued an order 

clarifying that Public Resources Code § 25531 applies only to Energy Commission 

decisions that are made pursuant to its certification authority as applied to thermal 

powerplants and related facilities.  (Voices of the Wetlands v. State Water Resources 

Control Board (2011) __ P.3d __, 11 Cal. Daily Op. Serv. 10365 (“Read together with 

subdivision (a), [Public Resources Code § 25531] subdivision (c) simply confirms that no 

other court may review directly a certification decision of the commission …”) 

(emphasis in original).)  By advocating for a single document, the Applicant is attempting 

to conflate the separate authorities of the Energy Commission in this matter – i.e. the 

authority under CEQA to review the PV component and the whole of the project, and the 

authority under the Warren-Alquist Act to certify the thermal powplant – and thereby 

impede the public from seeking judicial review of a final EIR in Superior Court.  While 

the extent of judicial review is ultimately a question for the courts to decide, the Energy 

Commission would enhance the legal defensibility of its environmental review by clearly 

delineating in two separate documents the aspects of the project that fall under its 

certification jurisdiction and those aspects that are limited to its authority under CEQA.   

In summary, if the Energy Commission acts as lead agency, it should prepare two 

separate documents:  (1) a PMPD and Final Decision covering the SunCatcher 

component; and (2) a draft EIR and final EIR that covers the PV component and the 

whole of the project.   

 

Dated: August 23, 2011   Respectfully submitted, 

  

 

_/s/ Travis Ritchie_______ 

Travis Ritchie 

Attorney 

Sierra Club Environmental Law Program 

85 Second Street, 2nd Floor 

San Francisco, CA  94105 
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APPLICANT 
Calico Solar, LLC 
Daniel J. O'Shea 
Managing Director 
2600 10th Street, Suite 635 
Berkeley, CA  94710 
dano@kroadpower.com 
 

CONSULTANT 
URS Corporation 
Angela Leiba 
AFC Project Manager 
4225 Executive Square, #1600 
La Jolla, CA  92037 
angela_leiba@URSCorp.com 
 

APPLICANT’S COUNSEL 
Allan J. Thompson 
Attorney at Law 
21 C Orinda Way #314 
Orinda, CA  94563 
allanori@comcast.net  
 

Bingham McCutchen, LLP 
Ella Foley Gannon, Partner 
Three Embarcadero Center 
San Francisco, CA  94111 
e-mail service preferred 
ella.gannon@bingham.com  
 

INTERVENORS 
Society for the Conservation of 
Bighorn Sheep 
Bob Burke, Gary Thomas 
1980 East Main St., #50 
Barstow, CA  92311 
e-mail service preferred 
cameracoordinator@sheepsociety.com 

 
 
Basin and Range Watch 
Laura Cunningham, 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV  89003 
e-mail service preferred 
atomictoadranch@netzero.net 
 

California Unions for Reliable 
Energy (CURE) 
c/o: Tanya A. Gulesserian, 
Marc D. Joseph 
Adams Broadwell Joseph 
& Cardozo 
601 Gateway Boulevard,  
Ste. 1000 
South San Francisco, CA 94080 
e-mail service preferred 
tgulesserian@adamsbroadwell.com  
 

Patrick C. Jackson 
600 Darwood Avenue 
San Dimas, CA  91773 
e-mail service preferred 
ochsjack@earthlink.net 
 

Sierra Club 
Gloria D. Smith, 
Travis Ritchie 
85 Second Street, Second floor 
San Francisco, CA 94105 
e-mail service preferred 
gloria.smith@sierraclub.org 
travis.ritchie@sierraclub.org 
 
 
 

 
 

Newberry Community 
Service District 
c/o Wayne W. Weierbach 
P.O. Box 206 
Newberry Springs, CA  92365 
e-mail service preferred 
newberryCSD@gmail.com  
 

Defenders of Wildlife 
Kim Delfino, California Program Director 
1303 J Street, Suite 270 
Sacramento, California  95814 
e-mail service preferred 
kdelfino@defenders.org  
 
Defenders of Wildlife 
Jeff Aardahl, California Representative 
46600 Old State Highway, Unit 13 
Gualala, California  95445 
e-mail service preferred 
jaardahl@defenders.org  
 

BNSF Railroad 
Cynthia Lea Burch, 
Helen B. Kim, 
Anne Alexander 
Katten Muchin Rosenman LLP 
2029 Century Park East, Suite 2700 
Los Angeles, CA 90067-3012 
cynthia.burch@kattenlaw.com 
helen.kim@kattenlaw.com 
anne.alexander@kattenlaw.com 
 

County of San Bernardino 
Jean-Rene Basle, County Counsel 
Bart W. Brizzee, Principal Assistant 
County Counsel 
385 N. Arrowhead Avenue, 4th Fl. 
San Bernardino, CA  92415-0140 
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bbrizzee@cc.sbcounty.gov  
INTERESTED 
AGENCIES/ENTITIES/PERSONS 
California ISO 
e-recipient@caiso.com  
 
BLM – Nevada State Office 
Jim Stobaugh 
P.O. Box 12000 
Reno, NV  89520 
jim_stobaugh@blm.gov  
 

Bureau of Land Management 
Joan Patrovsky, Specialist/ 
Project Manager 
CDD-Barstow Field Office 
2601 Barstow Road 
Barstow, CA  92311 
jpatrovs@blm.gov  
 

California Department of 
Fish & Game 
Becky Jones 
36431 41st Street East 
Palmdale, CA  93552 
dfgpalm@adelphia.net  
 
BNSF Railroad 
Steven A. Lamb 
Katten Muchin Rosenman LLP 
2029 Century Park East, Suite 2700 
Los Angeles, CA 90067-3012 
steven.lamb@kattenlaw.com  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
ENERGY COMMISSION – 
DECISIONMAKERS 
KAREN DOUGLAS 
Commissioner and Presiding Member 
kldougla@energy.state.ca.us  
 
Galen Lemei 
Adviser to Commissioner Douglas 
glemei@energy.state.ca.us  
 
ROBERT B. WEISENMILLER 
Chairman and Associate Member 
rweisenm@energy.state.ca.us  
 
Eileen Allen 
Adviser to Chairman Weisenmiller 
eallen@energy.state.ca.us  
 
Kourtney Vaccaro 
Hearing Officer 
kvaccaro@energy.state.ca.us  
 
ENERGY COMMISSION STAFF 
Kerry Willis 
Staff Counsel 
e-mail service preferred 
kwillis@energy.state.ca.us  
 
Stephen Adams 
Co-Staff Counsel 
e-mail service preferred 
sadams@energy.state.ca.us  
 
Craig Hoffman 
Project Manager 
e-mail service preferred 
choffman@energy.state.ca.us  
 
Caryn Holmes 
e-mail service preferred 
cholmes@energy.state.ca.us  
 
ENERGY COMMISSION – PUBLIC 
ADVISER 
Jennifer Jennings 
Public Adviser 
e-mail service preferred 
publicadviser@energy.state.ca.us  
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DECLARATION OF SERVICE 
 
 

I,   , declare that on,   , 2011, I served and filed copies of the attached   , dated 
  , 2011.  The original document, filed with the Docket Unit or the Chief Counsel, as required by the 
applicable regulation, is accompanied by a copy of the most recent Proof of Service list, located on the web page for 
this project at: [www.energy.ca.gov/sitingcases/calicosolar/compliance/index.html].   
The document has been sent to the other parties in this proceeding (as shown on the Proof of Service list) and to the 
Commission’s Docket Unit or Chief Counsel, as appropriate, in the following manner:   
(Check all that Apply) 
For service to all other parties: 
          Served electronically to all e-mail addresses on the Proof of Service list; 

          Served by delivering on this date, either personally, or for mailing with the U.S. Postal Service with first-
class postage thereon fully prepaid, to the name and address of the person served, for mailing that same 
day in the ordinary course of business; that the envelope was sealed and placed for collection and mailing 
on that date to those addresses NOT marked “e-mail preferred.”   

AND 
For filing with the Docket Unit at the Energy Commission: 
          by sending an original paper copy and one electronic copy, mailed with the U.S. Postal Service with first 

class postage thereon fully prepaid and e-mailed respectively, to the address below (preferred method); OR 
          by depositing an original and 12 paper copies in the mail with the U.S. Postal Service with first class 

postage thereon fully prepaid, as follows: 

CALIFORNIA ENERGY COMMISSION – DOCKET UNIT 
Attn:  Docket No. 08-AFC-13C 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

OR, if filing a Petition for Reconsideration of Decision or Order pursuant to Title 20, § 1720: 
 
          Served by delivering on this date one electronic copy by e-mail, and an original paper copy to the Chief 

Counsel at the following address, either personally, or for mailing with the U.S. Postal Service with first class 
postage thereon fully prepaid: 

California Energy Commission 
Michael J. Levy, Chief Counsel 
1516 Ninth Street MS-14 
Sacramento, CA  95814 
mlevy@energy.state.ca.us 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and correct, that I 
am employed in the county where this mailing occurred, and that I am over the age of 18 years and not a party to the 
proceeding. 
 
 
       
            
       
       

Jeff Speir August 25
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/s/ Jeff Speir




