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DOCKET NO. 08-AFC-9 

APPLICANT’S RESPONSE TO STAFF 
STATUS REPORT NO. 8   

On behalf of the City of Palmdale (“Applicant”) for the Palmdale Hybrid Power Plant 
Project (08-AFC-9) (“PHPP”), we hereby respond to the California Energy Commission 
(“CEC”) Staff’s Status Report No. 8, issued on August 26, 2010.  Applicant is deeply concerned 
about continued delays in the issuance of a Final Staff Assessment (“FSA”) for the PHPP, and 
Staff’s calls for new and unnecessary studies at this late stage of the proceedings.  Most, if not 
all, of the “issues” identified by Staff in Status Report No. 8, have long been resolved.  To the 
extent that there is ongoing disagreement between the Staff and Applicant, it is based on long-
standing issues of dispute that are ripe for adjudication by the Committee.  On August 20, 2010, 
Applicant filed a request with the Committee to schedule evidentiary hearings in this matter with 
or without the benefit of an FSA.  To date, there has been no formal response to this request, and 
Applicant hereby renews its request.     

I. AIR QUALITY  

A. Transfer of Emission Reduction Credits (ERCs) From the San Joaquin 
Valley Air Pollution Control District (SJVAPCD) To Address PHPP’s NOx and VOC 
Emissions Is A Proven Offset Strategy  

Status Report No. 8 confirms that the Applicant docketed information on July 23, 2010 
identifying specific ERCs within the SJVAPCD for oxides of nitrogen (NOx) and volatile 
organic compounds (VOCs) that the Applicant has secured for future acquisition pursuant to an 
agreement with Calpine Energy Services, LP.  Staff has repeatedly recognized the validity of this 
approach: 

The use of ERCs from the SJVAPCD is a reasonable approach and 
has been done in the past.  Pollutant transport from the San Joaquin 
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Valley and the impact on Antelope Valley Air Quality has been 
well established and is addressed in the AVAQMD’s Air Quality 
Attainment Plan.  (Staff Email on Air Quality Issues, dated 
August 16, 2010.)   

[T]he use of ERCs from the [SJVAPCD] to mitigate the facility 
NOx and VOC emissions contribution to existing violations of 
ozone air quality standards would comply with LORS, if approved 
by both air agencies.  (PSA, p. 4.1-28.) 

Moreover, Staff has repeatedly acknowledged that Health & Safety Code 
Section 40709.6(a) is satisfied because the Mojave Desert Air Basin (MDAB) is overwhelmingly 
impacted by emissions from the San Joaquin Valley Air Basin (SJVAB):   

ERCs from SJVAPCD would meet the requirements of [H&S 
Code] §40709.6 in terms of ERC/source upwind and downwind 
designations, as required in [H&S Code] §40709.6(a).  (Letter 
from Matthew Layton to Alan De Salvio, Comments on Final 
Determination of Compliance (FDOC), p. 2, June 16, 2010 
[“Layton Letter”]; see also PSA, p. 4.1-29 [same quote].) 

The California Air Resources Board has identified that ozone 
levels in the MDAB are significantly impacted by transport from 
the SJVAB. The AVAQMD federal 8- Hour Ozone Attainment 
Plan also reflects the finding that SJVAB transport is a significant 
contributor to MDAB ozone nonattainment. (PSA, p. 4.1-29 [citing 
California Air Resources Board, Ozone Transport: 2001 Review, 
April 2001].) 

The AVAQMD concurs that the California Air Resources Board (CARB) and U.S. 
Environmental Protection Agency (EPA) have long recognized that AVAQMD’s ozone 
problems have a regional origin: 

San Joaquin Valley is upwind and contributes overwhelmingly to 
air pollution within the Mojave Desert Air Basin (Assessment of 
the Impacts of Transported Pollutants on Ozone Concentrations in 
California, CARB March 2001).  These facts indicate that the 
provisions of [Health & Safety] Code 40709.6(a)(1) and (a)(2) can 
be, and indeed have been, met.  (Attachment A – Letter from 
AVAQMD to Matthew Layton, dated June 29, 2010, p. 2 
(“Attachment A, AVAQMD Letter, June 29, 2010”.)  

The regional nature of the AVAQMD ozone problem has been 
explicitly and implicitly recognized by both districts, CARB and 
USEPA since the mid 1990s, as ozone State Implementation Plans 
(SIPs) submitted and approved by all four agencies include a “but 
for” attainment demonstration for the AVAQMD …The reduction 
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of ERCs within the SJVAPCD and their consumption within the 
AVAQMD represents a reduction in potential upwind ozone 
precursors, in direct support of regional ozone attainment efforts.  
(PHPP Final Determination of Compliance (FDOC), p. 15.) 

Nevertheless, Status Report No. 8 identifies four potential open issues associated with 
transferring ERCs from SJVAPCD, which we address below: 

 Identification of specific offsets to be transferred. 

 Whether approval from the SJVAPCD will occur in accordance with Health & 
Safety Code Section 40709.6(d). 

 Whether the AVAQMD has satisfied obligations to consult with the EPA and 
CARB regarding the proposed ERC transfer. 

 Whether the AVAQMD has incorporated a satisfactory offset ratio to account for 
the distance of the ERCs from the PHPP site. 

 As described below, these issues have been fully addressed.  Furthermore, even if these 
issues remained outstanding, this does not warrant delays in the issuance of the FSA.  If the Staff has 
remaining concerns regarding the proposed offset strategy for the PHPP, then it should set forth 
those concerns with clarity and specificity in an FSA. 

1. Specific ERCs To Be Transferred Have Been Identified 

On July 23, 2010, Applicant identified the specific ERCs to be acquired for the PHPP.  As 
shown therein, the ERCs derive from facilities located within the southern region of the SJVAPCD, 
except for 4.38 tons/year of VOC ERCs from a facility located within the central region (Certificate 
No. Formerly C-1027-1) and two blocks of ERCs from the northern region (Certificate Nos. N-710-1 
and N-882-1).  (See Attachment B.)  As noted in the July 23, 2010 filing, to accommodate CEC 
Staff’s preference for offsets from the southern region of the SJVAPCD, Applicant endeavored to 
swap the two blocks of ERCs from the northern region (Certificate Nos. N-710-1 and N-882-1) with 
ERCs from the southern region.  That swap has now been accomplished.  

2. Approval From AVAQMD And SJVAPCD Expected For ERC 
Transfer 

Applicant has repeatedly acknowledged that when the ERC transfer is to occur, it will 
require approval from both air districts pursuant to California Health & Safety Code 
Section 40709.6(d).  Past pattern and practice evidences that such an approval can be expected 
for the PHPP, particularly given its importance to the regional economy, grid reliability, and 
renewable generation.  (See Applicant’s Submittal Of Contract Information For Emission 
Reduction Credits (ERCs), dated July 23, 2010, p. 2; see also Applicant’s Data Response No. 
106, May 1, 2009.)  This issue was identified by the FDOC (p. 15) and the AVAQMD docketed 
examples on July 6, 2010 evidencing past transfers of ERCs from the SJVAPCD to the 
AVAQMD and the corresponding approvals.  (See Attachment C, AVAQMD July 6, 2010 
comments on Staff’s Status Report No. 4.)  The AVAQMD reemphasized this point in direct 
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communication with the CEC Staff: 

Given the fact that these types of transfers have occurred in the 
recent past and that there have been no substantive changes to the 
impacts on air quality, public health and the regional economy 
since those transfers occurred, the [AVAQMD] has no reason to 
believe that the transfer would not be possible.  (Attachment A, 
AVAQMD Letter, June 29, 2010, p. 2.) 

 By letter dated August 24, 2010, AVAQMD staff confirmed to the SJVAPCD its intention to 
support the proposed transfer.  A copy of this letter is attached as Attachment D. 

 In the PSA, Staff addressed potential concerns associated with subsequent approvals required 
from the air districts by “recommend[ing] the adoption of Condition of Certification AQ-SC-18 to 
ensure timely purchase of the NOx and VOC [ERCs].”  (PSA, p. 4.1-30.)  Applicant is amenable to 
this approach (although as discussed below, Applicant objects to certain offset ratios contained in 
AQ-SC-18). 

3. Consultation With EPA And CARB Has Been Satisfied For Purposes 
of AVAQMD Rule 1305(B)(5)(a)(i) 

AVAQMD Rule 1305(B)(5)(a)(i) requires consultation with CARB and the EPA prior to 
approval of the use of any inter-district / inter-basin ERCs.  For the PHPP, the AVAQMD 
completed consultation with the EPA and CARB in the same manner that it completed 
consultation for other past projects: 

Pursuant to District Rule 1305(B)(5), approval of use of offsets 
from other districts and outside the air basin require only 
consultation with CARB and USEPA. The PDOC, revised PDOC 
and FDOC, including the proposal to utilize inter-basin offsets, 
have been provided to both CARB and USEPA, which meets the 
requirement for consultation.  (Attachment A, AVAQMD Letter, 
June 29, 2010, p. 3.) 

By letter dated September 9, 2010, District Counsel for the AVAQMD has confirmed that the 
consultation requirements of AVAQMD Rule 1305(B)(5)(a)(i) have been satisfied.  A copy of this 
letter is attached as Attachment E.   

The participation of EPA and CARB in these proceedings is further evidence that the 
required consultation has taken place.  The EPA provided comments on the PDOC regarding the 
very issue of the proposed inter-district transfer.  The AVAQMD considered and addressed the 
EPA’s comments within the FDOC.  (See FDOC, p. 1 [“Comments concerning the revised PDOC 
were received from USEPA on July 27, 2009….The AVAQMD has addressed these comments 
herein.”].)  Copies of the FDOC were specifically sent to the EPA and CARB for consideration and 
comment.  (Id., p. 20 [“This FDOC will be publicly noticed no later than May 16, 2010, including 
copies to USEPA, CARB and CEC. Written comments will be accepted for thirty days…”].)  Given 
that EPA has provided input to the AVAQMD on the very issue that is the subject of the consultation 
requirement, it is difficult to understand how one could take the position that the consultation has not 
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occurred.  With respect to CARB, a representative from CARB (Mr. Jeffrey Doll) participated in the 
Committee Conference held on July 8, 2009, in which the proposed inter-district transfer was 
discussed in detail.  As CEC Staff points out in Status Report No. 8 and elsewhere, it has contacted 
CARB repeatedly to specifically request written comments on the PHPP, including the proposed 
inter-district, inter-basin ERC transfer.  CARB’s failure to respond to requests for comments on this 
issue from both the AVAQMD and the CEC does not mean that CARB has not been consulted; 
clearly it has been.     

4. ERC Offset Ratio Adequately Mitigates PHPP Emissions 

Although not expressly addressed by Status Report No. 8, Staff has in the past questioned 
whether the offset ratio required by the FDOC adequately mitigates emissions from the PHPP: 

It is likely that ERCs obtained from the northern two thirds of the 
SJVAB would not be effective in mitigating PHPP emissions 
unless an offset ratio substantially larger than the ratio of 1.3:1 
identified in the draft FDOC is utilized.  (Layton Letter, p. 2.)   

[P]er SJVAPCD Rule 2201 guidance, an offset ratio of 1.5:1 
should be used at a minimum give [SIC] the large distance 
between the PHPP and proposed ERCs.  (Staff Email on Air 
Quality Issues, dated August 16, 2010.) 

As a result of these questions, in Condition of Certification AQ-SC-18, CEC Staff has 
proposed higher offset ratios than would otherwise apply.  No reference or supporting document was 
provided to justify a higher offset ratio.  SJVAPCD Rule 2201 does not apply and there is no 
precedent from CARB, SJVAPCD or AVAQMD for applying SJVAPCD Rule 2201 to ERC 
transfers from SJVAPCD to AVAQMD.  Moreover, these recent statements from Staff appear 
inconsistent with the PSA: 

[R]esults of the ARB study and the AVAQMD ozone attainment 
plan would support the AVAQMD inter-basin mitigation at a ratio 
of 1.3 pounds of NOx/VOC for every pound of new NOx/VOC 
emitted. (PSA, p. 4.1-29 [citing California Air Resources Board, 
Ozone Transport: 2001 Review, April 2001.) 

The AVAQMD has fully analyzed the offset ratio, determining on technical and legal 
bases that no additional offset ratio is justified beyond the 1.3:1 ratio: 

[AVAQMD] determination [regarding the necessary offset ratio 
for inter-district transfers] has been made “in the same manner and 
to the same extent as the district would do so for fully credited 
emissions reductions from sources located within its boundaries.” 
The District has properly determined the impact in compliance 
with the applicable provisions of District Rules 1302 and 1305 and 
such analysis is reflected in the FDOC. The District is statutorily 
precluded from performing a different impact analysis for this 
particular project based solely upon the fact that the proposed 
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ERCs are not located within the District and the air basin, nor 
would any such additional analysis be warranted.  (Attachment A, 
AVAQMD Letter, June 29, 2010, p. 1.) 

By letter dated September 9, 2010 (Attachment E), District Counsel for the AVAQMD 
reiterated the agency’s support for the 1.3:1 offset ratio, and has pointed out that the AVAQMD 
is specifically prohibited from applying a higher offset ratio by AVAQMD Rule 1305(C)(3).   

B. ERCs From Road-Paving Mitigate PHPP’s PM10 Emissions And No 
Additional Rulemaking Is Required  

Status Report No. 8 questions whether a rulemaking is required by AVAQMD to issue 
PM10 ERCs from road-paving activities.  Status Report No. 8 states that Staff “believes that the 
AVAQMD cannot issue PM10 ERCs…absent a new rule” and that it has “received concurrence 
from ARB and EPA that a new rule would be required.”  This is a long-standing area of 
disagreement between the CEC Staff and the AVAQMD.  It is unlikely to be resolved through 
repeated statements of position by the agencies, and should be put to the Committee for 
resolution.  This ongoing disagreement is not a legitimate basis for continued delay of the FSA.   

Furthermore, contrary to statements by CEC Staff in Status Report No. 8, in written 
comments to the PDOC, the EPA explicitly stated it would not weigh in on the issue of offsetting 
PHPP PM10 emissions because the PHPP is located within an area that is attainment for federal 
PM10: 

With respect to PMl0 ERCs, we acknowledge that the proposed 
reductions are to meet the State offset requirements. PHPP is 
located in an area of the District that is designated attainment for 
all federal National Ambient Air Quality Standards. We 
understand that there is no federally required District maintenance 
plan or other requirement that relies on offsets. Therefore, EPA 
Region 9 has determined that we will defer to the District and the 
State to review individual offsets in attainment areas that are 
required under Antelope Valley AQMD Rule 1305.  (Attachment 
F, Letter From EPA to Eldon Heaston, AVAQMD, p. 3, July 27, 
2009.) 

AVAQMD has made it clear that its existing rules provide for the issuance of ERCs 
generated from road-paving activities:   

Rule 1305(8)(3) explicitly addresses the use of area and indirect 
source actual emission reductions as offsets. No additional 
rulemaking is necessary to allow the use of actual emission 
reductions from paving of an existing unpaved road as offsets.  
(Attachment C, AVAQMD comments on Staff’s Status Report 
No. 4, dated July 6, 2010.) 

District Counsel for the AVAQMD reiterated this position by letter dated September 9, 
2010 (Attachment E), concluding that “the AVAQMD does not plan to adopt a specific rule 
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regarding the creation of PM10 offsets from road paving at this time but rather to use the existing 
applicable provisions of Regulation XIII to quantify, verify and allow use of such ERCs.”  

II. ALTERNATIVES 

Status Report No. 8 states that Staff is “expanding our analysis of the project’s alternative 
routes for transmission” based on a PSA comment letter received from the Los Angeles County 
Department of Regional Planning.  While it is entirely appropriate for Staff to respond to public 
comments in the FSA, Applicant objects to the analysis being significantly expanded beyond the 
scope of the analysis provided in the PSA because the County’s comment letter does not warrant 
such a response.  The Los Angeles County comment letter did not raise any new issues that were 
not thoroughly addressed during the discovery phase of the PHPP proceedings.  Alternatives to 
the proposed transmission line route were fully analyzed in the AFC, Applicant’s responses to 
data requests, and in the PSA itself.  There is no justification for expanding the analysis at this 
late stage of the proceedings.  This is particularly true since the comment from Los Angeles 
County has already been specifically addressed.   

The Los Angeles County comment letter merely expresses its support for “Alternative 
Route 3” instead of the proposed transmission line route.  Alternate Route 3 was originally 
investigated by the Applicant in the AFC and rejected as technically infeasible and likely to 
result in more extensive environmental impacts than the proposed route. (See AFC, § 4.2.2.3.)  
Staff also provided a detailed analysis of Alternative Route 3 and found it to be an 
environmentally inferior alternative because of potential environmental impacts and feasibility 
concerns.  (See PSA, p. 6-15 – 6-18.)  Furthermore, Air Force Plant 42 has indicated that 
Alternative Route 3 poses the greatest risk of all of the transmission line alternatives analyzed 
(See AFP42 letter dated May 21, 2010) (contained in Attachment G).  The County does not 
provide any new information or analysis that would materially change the analysis provided by 
the AFC or the PSA; thus, an expanded new analysis is not warranted to address the County’s 
comments. (See Title 14, California Code of Regulations, § 15204(a); see City of Long Beach 
v. Los Angeles Unified Sch. Dist.,176 Cal. App. 4th 889, 901 (2009) [“The level of detail 
required in a response to a comment depends on…the extent to which the matter is already 
addressed in the DEIR”].) 

Lastly, the PSA Alternatives analysis states that Staff’s evaluation was “incomplete” 
because it was waiting for a “right-of-way” study by Southern California Edison for Segment 2 
of the transmission line route.  However, at the Committee Conference on July 8, 2009, Staff 
recognized that a right-of-way study was not required for the FSA and could be addressed as a 
Condition of Certification.  As a result, the incomplete nature of the PSA has been fully resolved.  
There is no basis whatsoever for undertaking new analysis of alternative transmission line routes 
at this late stage of the proceedings. 
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III. TRAFFIC AND TRANSPORTATION 

A.  City of Lancaster Comments Do Not Require Supplemental Analysis; 
Significant Environmental Impacts Do Not Result 

On January 14, 2010, the City of Lancaster submitted comments regarding potential 
impacts related to traffic and transportation. Status Report No. 8 states that an “independent third 
party” was hired to “prepare a traffic study to address Lancaster’s concerns and staff’s concern 
that the applicant did not fully address traffic impacts in the City of Lancaster and in the City of 
Palmdale.”  The City of Lancaster’s comments were thoroughly addressed in detail at the PSA 
Workshop on February 11, 2010.  On March 20, 2010, the Applicant filed detailed technical 
responses demonstrating that the City of Lancaster’s comments did not identify any significant 
new environmental impacts or LORS inconsistencies.  A copy of Applicant’s technical response 
related to the traffic issues is provided as Attachment H.  All outstanding issues related to traffic 
impacts were resolved at the PSA Workshop or by Applicant’s responses.  Given the Applicant’s 
willingness to provide additional information when requested, and the absence of any impacts 
based on the information provided, it is difficult to understand why the Staff felt the need to 
engage another consultant given limited available resources and the late stage of these 
proceedings.   

B. Glint and Glare Impacts Can Be Adequately Addressed Through Conditions 
of Certification; No New Technical Analysis Is Required 

Status Report No. 8 states that “Staff has determined the issue of glare from the project’s 
proposed solar arrays could have significant impacts and has a consultant who will analyze the 
potential effects on Plant 42 operations.  Results from this study could take approximately 45 
days and will be included in staff’s final assessment.”  Retention of a new consultant to perform 
a study at this late stage of the proceedings it completely unnecessary.  The issue of glint and 
glare and potential impacts on Air Force Plant 42 have been exhaustively analyzed already.  The 
issue was analyzed in the AFC, in the PSA, and during the PSA Workshops.  Applicant provided 
detailed comments on this issue on March 20, 2010. 

Most importantly, Applicant has engaged in direct discussions with the Air Force to 
ensure that any concerns are addressed.  As a result of these discussions, by letter dated August 
30, 2010, Lt. Colonel Ronald Cleaves of Air Force Plant 42 recommended a series of conditions 
which they believe will mitigate any potential glint and glare impacts on their operations.  The 
letter concludes: “ . . . at this time we believe that glint/glare impacts will be relatively 
limited, and that we will be able to mitigate such glint/glare as may occur through airfield 
operational adjustments.  Accordingly, if the permit conditions recommended above are adopted, 
we have no objections to the continuation of the permitting process” (emphasis added). 

Applicant is amenable to the conditions proposed by the Air Force Plant 42 Commander 
in his August 30, 2010 letter.  The Staff should accept the conclusions of the Air Force and 
recommend the suggested conditions without further unnecessary and time-consuming studies.  
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C. PHPP Heat Plume Thermal Signature  

Status Report No. 8 states that “Staff is conducting an analysis to evaluate” the “project’s 
heat plume thermal signature,” but no justification is provided for why this analysis is required 
for the FSA.  Staff has not identified new information or public comments that would necessitate 
a substantial new analysis for the FSA.  The issue of thermal plumes was analyzed in the PSA 
and during the PSA Workshops, and Applicant provided detailed comments on March 20, 2010.  
Most importantly, Air Force Plant 42 personnel have indicated that they do not have concerns 
related to visible and thermal plumes.  By letter dated May 21, 2010, the Air Force stated: 

Visible and Thermal Plumes:  We understand that there will be 
occasional visible plumes from the cooling tower exhausts as well 
as continuous invisible thermal plumes from the turbine 
engine/heat recovery steam generator (HRSG) exhausts.  We 
understand that standard pollutant mitigation will be provided.  We 
take no exception to the potential plumes of either the cooling 
tower exhausts or the HRSG exhausts as presented in the 
plume analysis, and foresee no negative impacts to Air Force 
Plant 42.  (emphasis added). 

Notwithstanding this informed and unequivocal statement from Air Force Plant 42 staff, on 
May 21, 2010, that the Plant 42 facility will not be affected by, and is not concerned about, thermal 
plumes from PHPP, CEC Staff states, three months later, in Status Report No. 8, that “Air Force 
Plant 42 sensing devices, tracking systems and instrumentation may be affected by the thermal 
signature generated by the heat recovery steam generator stacks or the cooling tower, which may 
create refractive effects.  Staff is conducting an analysis in order to evaluate the potential impacts of 
these issues.”  Staff’s concerns are unfounded, and additional time-consuming analysis is 
unwarranted.  

IV. CONCLUSION 

As detailed above, most of the issues identified by Staff in Status Report No. 8 have been 
fully and unequivocally resolved.  To the extent that there are remaining disputes (eg., whether or 
not AVAQMD rulemaking is required to implement the proposed PM10 offset strategy), they are 
few, and are based on long-standing disagreements between the CEC Staff and the Applicant (or in 
the case of the PM10 offset strategy, between the CEC Staff and the AVAQMD Staff), and should 
be brought before the Committee for resolution.  None of the issues identified by Staff warrant 
further study or further delay in the issuance of the FSA.   
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Given the failure of CEC Staff to produce an FSA in a timely manner, Applicant hereby 
renews its request that the Committee schedule evidentiary hearings in this matter. 

   

 

DATED:  September 22, 2010 Respectfully submitted, 

 /S/ MICHAEL J. CARROLL 

___________________________________ 
Michael J. Carroll 
LATHAM & WATKINS LLP 
Counsel to Applicant 

 
















































































































































