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PROCEEDI NGS

HEARI NG OFFI CER KRAMER: Okay, welcome to the
prehearing conference for the Calico Solar Energy Project
| ocated near Barstow. My nanme is Paul Kramer. " mthe
Hearing Officer. "' m going to imediately turn it over to
our Presiding Member, Conm ssioner Eggert, for some
comment s.

PRESI DI NG MEMBER EGGERT: Thank you, Hearing
Officer Kramer. Good afternoon, everyone. Sonme famliar
faces out there fromearlier this week, which I think
speaks to the business of our siting cal endar and schedul e
here.

| want to wel come everybody to this prehearing
conference for the Calico Solar Project. This is in
preparation of course for next week's evidentiary
hearings. And we're going to try to basically assess
what -- how we're going to proceed with those heari ngs,
and make sure that we're going to develop a strategy for
t hat, which allows us to hear all of the issues that are
before us, expeditiously and fairly. | am the Presiding
Member for this case. l"mjoined by the Associ ate
Comm ttee Member Comm ssioner Byron, who we have on phone
| believe, and may want to say a couple words.

But | just want to again thank all of the

parties, the applicant, the staff, and all of the

EHLERT BUSI NESS GROUP (916)851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

intervenors for all of the hard work. This is clearly is
very, very conplicated project and case, and a | ot of

i ssues that we're going to try to get through at the
evidentiary hearing. So | appreciate everybody's
cooperation in doing so.

So | think with that, 1'd like to offer
Comm ssioner Byron, did you have any openi ng conmments?

ASSOCI ATE MEMBER BYRON: Only to say that I'm
here, Comm ssioner. And |I think the only way you'll hear
fromme is if we're having trouble with sound or something
on the phone line, but I'll be with you for the duration.

PRESI DI NG MEMBER EGGERT: Thank you very nuch.
And we'll see you again of course down in Barstow as well

| think I"m going to go ahead and take
i ntroductions starting now with the applicant.

MR. THOMPSON: Thank you, Comm ssioner. My name
is Allan Thompson. And let me introduce -- actually |et
her introduce herself, co-counsel.

MS. GANNON: Ell a Fol ey Gannon from Bi ngham
McCut chen for the applicant.

HEARI NG OFFI CER KRAMER: Okay, CEC staff, unless
you have others to introduce?

STAFF COUNSEL ADAMS: Steve Adanms from the staff
counsel's office.

PROJECT MANAGER MEYER: Christopher Meyer, Energy
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Comm ssion Project Manager.

HEARI NG OFFI CER KRAMER: Good afternoon. Okay,
we have CURE.

MS. M LES: Loul ena Ml es on behalf of CURE.

PRESI DI NG MEMBER EGGERT: Wel conme. Do we have
Def enders of W Ildlife?

MR. BASOFI N: Yes Joshua Basofin with Defenders
of Wldlife.

PRESI DI NG MEMBER EGGERT: Wel conme. Basi n and
Range Watch, either in the roomor on the phone? Do we
have either Laura Cunni ngham or Kevin Enmerich?

MR. EMMVERI CH: Yeah we're here. Kevin Emmerich
Laura Cunni ngham Basin and Range Watch.

PRESI DI NG MEMBER EGGERT: Thanks for joining.

Sierra Club?

MS. SM TH: Yes, thank you. We're here. Thank
you, Comm ssioner Eggert. This is Gloria Smth from
Sierra Club. W are about two bl ocks away, so you wil
seeing us in just a moment. Sorry for the del ay.

(Laughter.)

PRESI DI NG MEMBER EGGERT: Well, we'll | ook for
you. Thanks for joining us via phone in the interim

The next is Society for the Conservation of
Bi ghorn Sheep.

MR. BURK: Yes, sir, Conm ssioner. Bob Burk

be
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her e.

PRESI DI NG MEMBER EGGERT: Okay, is Gary Thomas

with you as well?

MR. BURK: No, he's actually on his way. We're

doing a water haul to some Bighorn Sheep out past the Cady

Mount ai ns.

PRESI DI NG MEMBER EGGERT: Okay. San Bernardino

County?
MR. BRI ZZEE: Good afternoon. Bart Brizzee
Deputy County Counsel for the County.
PRESI DI NG MEMBER EGGERT: Okay, Bart.
Newberry Conmmunity Service District?

MR. WE| ERBACH: Yes. Good afternoon. Thi s

i's

Wayne Wei erbach and we al so have Chi ef Robert Springer.

MR. SPRINGER: Yes, sir, I'malso here.
PRESI DI NG MEMBER EGGERT: I's that Springer?
MR. SPRI NGER: Springer, S-p-r-i-n-g-e-r.

PRESI DI NG MEMBER EGGERT: Okay. And then Patrick

Jackson?

MR. JACKSON: |'m here.

PRESI DI NG MEMBER EGGERT: Okay. Also, anybody
from BNSF?

MR. LAMB: Ri ght here. Sir, Steve Lanb for
PRESI DI NG MEMBER EGGERT: Thank you. We'll

with our State agencies. Anybody fromthe State

BNSF.

check
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agency -- other State agencies, Department of Fish and
Game?

MR. BOOTH: This is Richard Boot h. l'"m wi th
Lahont an WAt er Board.

PRESI DI NG MEMBER EGGERT: How do you say your
name again?

MR. BOOTH: Booth, B-o0-o0-t-h. Richard. State of
California regional water quality control board.

PRESI DI NG MEMBER EGGERT: Thanks for joining.

MR. BOOTH: You bet.

PRESI DI NG MEMBER EGGERT: Anybody else fromthe
St at e agenci es?

Okay, anybody from BLM?

MR. OTAHAL: Yes, Chris Otahal from BLM

PRESI DI NG MEMBER EGGERT: Wel come Chri s. How do
you say your | ast name agai n?

MR. OTAHAL: [It's Otahal, Ot-a-h-a-I.

PRESI DI NG MEMBER EGGERT: Okay. |l s there anybody
else that 1've m ssed that is a either an official party
or government agency?

No. Okay and then for those nmenbers of the
public who are joining us here today. " m | ooking | see,
there she is. Jennifer Jennings back here in the room
who's our Public Adviser, and who can assist with

participation in the hearing, both for today and at the
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evi dentiary hearing as well.

Oh again, welcome everybody. We've got a ful
group here and a full schedule. And | know -- | think now
"' mgoing to turn it back over to Hearing Officer Kramer.
Take it away.

Oh, nmy apologies. Also, here at the dais, we
have Comm ssi oner Byron's advisor Kristy Chew and to ny
right is my advisor Lorraine White, who will be hel ping
out on this case.

HEARI NG OFFI CER KRAMER: Ckay, thank you. We got
your prehearing conference statenments. And | had a little
bit of time to go through them but | wouldn't say that I
woul d want to take a test to themat this point. So we'l
be repeating ourselves sonmewhat today | think to go over
t hose. Our main purpose today is to -- one is to see if
we're ready for hearings and then, two, is to figure out
how to arrange themif we are ready. You know, the
scheduling of witnesses, and the order of topics that
woul d conme forward.

But yesterday, you may have received from-- or
you shoul d have received via Email a petition to intervene
fromthe BNSF railroad. And | wanted to ask
prelimnarily, there anybody who has not received that?

So you're all aware of it apparently. | s any

party intending to object to that petition?
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| see nobody. Okay. | think from our
perspective, we're wondering -- because it is very late in
t he proceedi ng. | gather then that just to put a finer
point on it, no party feels that they'l|l be prejudiced by

the late entry of this party into the case?

MS. GANNON: The applicant doesn't.

MR. THOMPSON: Although, within normal caveats
t hat discovery is over and we would expect BNSF to take
the case where it is today.

HEARI NG OFFI CER KRAMER: And | note that BNSF
said in their Email cover that they were perhaps going to
file some additional evidence as |ate as Monday.

M. Lamb, could you cone to the podium so we can
get you on the m ke, sir.

MR. LAMB: We have filed of one statement of
Edward Philli ps. It is | think nine -- no seven pages
| ong. We have two other statements --

MS. WHI TE: M. Lamb, could you please make sure
your m ke is on. There should be a little green button.

Thank you.

MR. LAMB: Thank you, ma'am Yes, Steve Lamb for
BNSF. Yes we have also filed a prehearing statement this
morning. And we filed sone testimony from Edward Phillips
yesterday and we expect to have two other testimonies

filed. They're both Iess than 10 pages. | think one is
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seven pages and one is eight pages. And those should be
filed today. We're just tracking down people for

si gnat ures. And they all relate to the issues, sir, that
were put forth in the petition.

MR. BASOFIN: M. Kramer, | have a sonmewhat of a
concern that there's a rather ambitious schedule for this
proceedi ng. It's basically two and a half days. And I'm
curious to know whether BNSF is intending to submt
evidence. And if the Commttee feels that there will be
enough time for all of the intervenors to submt all of
their evidence and have time for cross-exam nation as
wel | .

HEARI NG OFFI CER KRAMER: That's one of the things
we're going to get to. We're going to add it up. | even
have a spreadsheet that will do the math for us. And
we're going to see and we may find -- | don't think you
were involved in the Carlsbad case, were you?

But there, when we added things up, | think we
had maybe a couple weeks. And everybody took a bit of a
haircut. So that may be what happens.

MR. LAMB: If I m ght address that directly. W
have three witnesses that have done statements. Our
estimate is 20 mnutes H. That is an anticipation that
there may be some parties that want to exam ne them

We are perfectly happy to allow their written
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testinony to stand for expedi ency purposes. Wy
understanding is that the Comm ssion is going forward with
an informal process. So it's out there.

And the only other thing, Hearing Officer Kraner,
t hat we had asked is the one kind of significant issue
t hat we have, that we believe we're going to resolve is
still glint/glare. And we'd ask for the opportunity to
cross-exam ne there. We estimated no | onger than 30
m nut es.

But having said that, ny understanding is that
t hat m ght not even be ready until the August 18th
hearing. And I'm not entirely sure of that. So we don't
think that we'll impact timng. W just want to
partici pate.

HEARI NG OFFI CER KRAMER: Okay thank you. So you
t hink everything will be filed today.

MR. LAMB: Yes, sir. | believe it wll

HEARI NG OFFI CER KRAMER: And served
el ectronically?

MR. LAMB: Yes. If not, first thing -- either
over the weekend or -- |'ve got it prepared. I[t's just
finding the people to get the signatures, sir.

Did you have any other questions?

MR. THOMPSON: M. Kranmer, if | could suggest

that if he's having trouble getting the signatures, rather
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than wait till Monday, if he could send out drafts without
signatures, so that we can see on them weekend, it would
be appreci ated.

MR. LAMB: Il will be happy to do that. In fact,
one of the problems is we have an el ectronic signature
that didn't come through. So they're agreed and proved
to. It's just getting the actual ink signature.

HEARI NG OFFI CER KRAMER: That woul d be great.
Then if you could share the --

MR. LAMB: We can make that happen.

HEARI NG OFFI CER KRAMER: -- share the drafts.
Maybe even have them back at the ranch do that while we're
tal king today if that's possible.

MR. LAMB: Sir, | have the technology to do that
ri ght now.

HEARI NG OFFI CER KRAMER: Gr eat .

MR. LAMB: Okay.

MS. SM TH: M. Kramer, can you hear me now?

My question would be is if visual resources are
not a contested issue, absent this intervenor and then al
of sudden, it becomes a contested issue, that then you
know, it does ultimately drag out the proceedi ng and gives
short shrift to some of the issues |ike biological
resources for intervenors that have been involved fromthe

begi nni ng.
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| mean | have a concern. " m not clear why this
party hasn't -- didn't seek intervention |ong ago.

HEARI NG OFFI CER KRAMER: Are you saying then that
you're objecting to giving themintervenor status?

MS. SMTH: Well, I"'mwilling to work through it.
So | mean, | think it's a legitimte questi on. If we're
not going to have any problens with visual resources for
exampl e, absent this party, and then all of a sudden it
turns into a half a day, like it has been known to do,
then | have concerns.

MR. LAMB: |If | can address that, sir?

| think that what happened here is that it has
been addressed as to motorists, but not as to rail and
obviously I can't speak for CEC staff, but ny
understanding is they're still in the process of doing the
study regarding that. So there's no opportunity to
comment on that until we get that back. That's the issue.
It"s timng issue.

HEARI NG OFFI CER KRAMER: So M. Meyer, this study
was going to be a part of the traffic package, is that
right?

PROJECT MANAGER MEYER: Yes, the glint and gl are
and potential impacts on both motorists and rail traffic
will be filed as part of the Supplemental Staff Assessment

part 2 that's schedul ed for August 9th, and then will be

EHLERT BUSI NESS GROUP (916)851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

12

handl ed at the hearing subsequent to the hearings that
we're tal king about this com ng week. So we're -- staff
is not going to be ready to tal k about either cultura
resources or traffic and transportation, which includes
this glint and glare issue until the subsequent hearings.

HEARI NG OFFI CER KRAMER: Okay. And is that
you' re understanding, M. Lamb, it's perfectly okay to
di scuss that in the traffic discussion?

MR. LAMB: Yes, sir.

HEARI NG OFFI CER KRAMER: So you don't have any
ot her visual issues besides that?

MR. LAMB: No, sir.

PRESI DI NG MEMBER EGGERT: | wonder if | mght
maybe add a further request, and that is if it's
reasonabl e and feasible, if there is opportunity to have
di scussions prior to the hearing with the applicant to see
if we can mnimze the time spent on that particular topic
during the hearing itself.

MR. LAMB: Sir, we've not only been doing that,
but we will tonight to do that. There's no question about
t hat .

PRESI DI NG MEMBER EGGERT: Okay. Thank you.

MR. LAMB: Thank you. Anything el se?

HEARI NG OFFI CER KRAMER: Not for the moment, but
st andby.

EHLERT BUSI NESS GROUP (916)851-5976
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MR. LAMB: Okay.

HEARI NG OFFI CER KRAMER:  Well, we will issue our
ruling then on the petition to intervene. W won't wait
t he normal 10 days or nore. Actually, | think we've gone
back to 15 days to be perfectly consistent with our
regul ations. So we will -- | don't think we're going to
do that right from here right now. But we will issue
something in the next few days on that question.

MR. LAMB: Thank you

HEARI NG OFFI CER KRAMER: And even if you're not
granted intervenor status, those sanme points could be made
in the formof public coments. So we would want to hear
t hem one way or the other.

MR. LAMB: Well, we appreciate that. But as |
understand the rules, there's no opportunity to
cross-examne if, for exanmple, we do have an issue. So
that was the only difference and that's why we wanted to
submt testimony and be present.

HEARI NG OFFI CER KRAMER: | understand.

MR. LAMB: Thank you.

PUBLI C ADVI SER JENNI NGS: Hearing Officer Kramer,
can | just make a point, there are intervenors on the
i ne. Peopl e need to identify thenselves before they
speak. It's hard to follow otherwi se.

HEARI NG OFFI CER KRAMER: Okay. Yeah folks on the

EHLERT BUSI NESS GROUP (916)851-5976
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line, if you could say your name periodically so we
can -- and unless we're here so |ong --

PUBLI C ADVI SER JENNI NGS: Fol ks in the room need
to identify.

HEARI NG OFFI CER KRAMER: Oh, I"msorry. Us? Oh.
Okay, this is Paul Kramer and you're going to hear a | ot
from nme. | apol ogize for that.

Okay, next on my list is the topic of exhibit
lists. | was hoping to have an exhibit list to handout to
you to | ook at and go over, get back to ne. But a | ot of
people did not follow the instructions, which was to
result in nmy receiving a Mcrosoft Word formatted copy of
the electronic table that | hope we made avail able with
the notice of the hearing. And then that would be for us

a very easy cut and paste operation into a master table.

So not having received that, |I'm going to ask you
to -- if you know you're one of those people, go back and
send me one by Monday. And then we will circulate a |ist

for the parties to | ook over.

The exhibit list is a floating -- it's a moving
target until the record closes at least. So we'll be
adding things to it, correcting things, perhaps during the
heari ngs. But | was hoping to get you started | ooking at
it and seeing if we'd made sonme maj or m stakes today, and

t hat just wasn't possible.
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So get me the Wbord version of that. It's
basically a word table. And I suspect some of you created
it, but you just made it into PDFs, which makes it harder
for us to cut and paste. And we're so crunched right now
that we really want our job -- that part of our job to be
easy.

MR. THOMPSON: M. Kranmer, you've been gl ancing
at me. Should | take those glances at meaning we are one

of the offending parties?

HEARI NG OFFI CER KRAMER: | believe you were.
MS. GANNON: | believe we were, yes.

MR. THOMPSON: Okay. We'Ill get on it.
HEARI NG OFFI CER KRAMER: | know we had a

conversation. One of your problenms was that you submtted
t he bul k of your evidence before the form went out. But |
know we had an Email chat about that | recall.

MR. THOMPSON: We did.

HEARI NG OFFI CER KRAMER: Okay. We're not going
to term nate anybody's privileges just yet because of
that, so don't worry.

So the next step would be to identify the
contested topics. And hopefully we come up with a list of
t hi ngs that are not contested. And again | apol ogize,
because of the conpression in the schedule, I didn't have

the time |I would have hoped to have had to go overall of
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your statements in detail and produce a first cut of an
outline.

So instead, we're just going to need to work down
the |ist. Let me uncover -- well let me take a moment. I
was going to send Comm ssioner Byron our outline that the
Comm ttee was using. So let me do that for him

ASSOCI ATE MEMBER BYRON: Thank you, M. Kramer.

And just FYI, while I'"mon WebEx, | see that
there is something up on the screen, but it's all X
hatched, so it's not com ng through. "' m wondering if
ot hers m ght be having that same problem

HEARI NG OFFI CER KRAMER: Oh, they would be, and
that's because |'ve got -- well |I'm working on my Emai
programright now. And | haven't shared that part of ny
system So it's obliterating what you really want to see,
what you will see in a nmonent.

Okay, now that should be cl ean. So we have an
exhibit list. And then you'll be seeing this throughout
t he proceedi ng because | will update it.

l'"mtrying to remember what the first topic was.
"1l get there. It was project description? Does anybody
have any issues with project description?

And fol ks intervenors on the tel ephone, if
you -- you know, feel free to chime in if you need to

answer one of these questions affirmatively. Otherwi se,
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we will take your silence as meaning that you have no
issues. So any issues with project description?

MR. BASOFIN: M. Kramer, Defenders had
identified an issue with project description in our
prehearing conference statement.

HEARI NG OFFI CER KRAMER: Okay, does it cross over
to one of the other areas or is it unique to --

MR. BASOFIN: | don't think so. It relates
directly to the -- which current version of the proposed
project is being submtted by the applicant.

HEARI NG OFFI CER KRANMER: Ckay, so you probably do
not have a witness on that |'m guessing just from asking
t he questions?

MR. BASOFI N: No, right.

HEARI NG OFFI CER KRAMER: How many m nutes do you
need?

MR. BASOFI N: 15 or 20.

HEARI NG OFFI CER KRAMER: Okay. Your first
haircut is 15.

(Laughter.)

MR. THOMPSON: M. Kranmer, if | may?

We have two witnesses in what we call project
overview, Felicia Bellows and Sean Gall agher. Wy
suspicion is that M. Basofin's questions may be directed

to that panel.
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MR. BASOFI N: | think my questions actually would
probably be directed to a staff witness.

MR. THOMPSON: Ah, never m nd.

HEARI NG OFFI CER KRAMER: Okay, M. Meyer, who
woul d that be, your staff wi tness?

You, okay.

So M. Thonpson, | gather that you want to have
t hose people testify to just kind of set the stage is that
your intent?

MR. THOMPSON: That makes sense to ne.

HEARI NG OFFI CER KRAMER: Ckay, how long will they

need?

MS. GANNON: Yeah we requested an hour for the
direct.

HEARI NG OFFI CER KRAMER: You really need that
much?

MS. GANNON: Well, this includes, you know, sort
of the discussion of the project, the discussion of some
of the project changes that have happened. | think it's
going to be inportant in setting the tone and maki ng an
overal |l case. | mean we may be able to go -- | mean if
you want to give me a 15 m nute haircut, |'m okay.

HEARI NG OFFI CER KRAMER: Done.

MS. GANNON: Half an hour woul d be harder.

HEARI NG OFFI CER KRAMER: Okay, well we'll |eave
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it at 45 mnutes for the nmoment.

MS. GANNON: Okay.

HEARI NG OFFI CER KRAMER: \What we're just trying
to do right now is get a nunber at the bottom of this page
three or four of this spreadsheet, and we'll see where we
are. You know, we can keep in mnd that we do have the
extra day on the 18th, where we can go fromnine or 10 in
the morning -- oh, | think I made it 10 o'clock, but we
can go, because you're so use to it now, into the evening,
if we need to, | guess.

(Laughter.)

MS. GANNON: And M. Kramer, we asked for an hour
on cross. We can go to a half an hour for that.

HEARI NG OFFI CER KRAMER: For project description?

MS. GANNON: For -- well, we had sort of as a
proj ect overview description.

HEARI NG OFFI CER KRAMER: Okay.

MS. GANNON: Maybe even - -

HEARI NG OFFI CER KRAMER: And t hat woul d be
cross-exam nation of your wi tnesses or --

MS. GANNON: Well, we were thinking of -- yes.

HEARI NG OFFI CER KRAMER: You want
cross-exam nation, M. Meyer?

MS. GANNON: We were going to cross-exam ne M.
Meyer ?
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HEARI NG OFFI CER KRAMER: Okay, for 30 m nutes did
you say?

MS. GANNON: Twenty.

MS. M LES: Excuse me, M. Kramer, CURE would
also li ke an opportunity to do cross-exam nation for
proj ect overvi ew.

HEARI NG OFFI CER KRAMER: How | ong?

MS. M LES: 15 m nutes.

HEARI NG OFFI CER KRAMER: Okay, what we're doing
here is adding it up, and we'll see what we come to.

Okay, somehow we've got an hour and a third now.
So -- she doesn't be long here. Okay, any other thoughts
about project description?

MS. SM TH: Yeah. Gloria Smth for Sierra Club

Project description is, as a matter of sequence,
a pretty big issue. But we don't have any
guestions -- we're not going raise any issues per, you
know, as a substantive matter of project description. But
as you mentioned earlier, it does bleed into all the other
resource areas. And it may be something that we'll bring
up in legal briefing, but we don't want to spend any tinme
on it just as a stand-alone chapter of the Staff
Assessment. Does that make sense?

HEARI NG OFFI CER KRAMER: Not ed. Okay, the next

topic is land-use. And these are in no particular order,
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just so you know. It's simply the artifacts of the | ast
case and the way it laid out. And they m ght very well be
rearranged when we get done.

Any opening testimony from staff?

STAFF COUNSEL ADAMS: Yes. We estimate about 10
m nutes for that.

HEARI NG OFFI CER KRAMER: W th which witness?

STAFF COUNSEL ADANMS: For | and-use staff's expert
wi Il be Negar Vahidi.

HEARI NG OFFI CER KRAMER: ' m presum ng | and-use
is disputed? Am | wrong?

MS. GANNON: We, in applicant's view, is very
m nor dispute. We actually did not offer any direct for
our witness. We're proposing to put in Angela Leiba by
attestation. And we did ask m stakenly 60 m nutes for
cross. We don't need 60 m nutes for cross. | mean we'll
have her ready.

HEARI NG OFFI CER KRAMER: Okay. But her direct
woul d be how | ong?

MS. GANNON: We had no direct.

HEARI NG OFFI CER KRAMER: Okay, zero.

MS. GANNON: If anyone needs to have -- to
cross-exam ne her, we would make her avail abl e.

HEARI NG OFFI CER KRAMER: Okay. And M. Meyer,
Ms. Vahidi was -- or M. Adams, how |long? Did you say 10
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m nut es?

STAFF COUNSEL ADAMS: Yes, 10.

HEARI NG OFFI CER KRAMER: Okay. Does any ot her
party have any director testinony or cross-exam nation on
| and-use?

STAFF COUNSEL ADAMS: Well, we would probably
al so have cross on | and-use.

HEARI NG OFFI CER KRAMER: Okay. About how | ong?

STAFF COUNSEL ADAMS: Simlar, 10 or 15.

HEARI NG OFFI CER KRAMER: Ten, okay.

And the applicant did not have any cross, as |
understood it, you were just making her avail abl e,
correct?

MR. THOMPSON: We have no further direct of our
witness. Steve, when you said you had 10 m nutes of
cross, that was for our w tness?

STAFF COUNSEL ADAMS: I think so, if you're

putting a witness on, yeah.

MS. GANNON: Well, we were not planning putting a
wi t ness on. If you want to have her avail able for cross,
we will put her on.

MR. THOMPSON: Let's | eave that open, if
possi bl e.
MS. GANNON: She will be present, so she will be

avai l abl e. And | think we wanted 15 m nutes for cross for
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staff -- staff's wi tness.

HEARI NG OFFI CER KRAMER: Okay.

MR. BRI ZZEE: This is Bart Brizzee fromthe
county. We'd |like to cross-exam ne staff's witness on
this. No more than 10 mi nutes.

HEARI NG OFFI CER KRAMER: Thank you. Anyone el se?

MS. MLES: CURE would Iike to request 10 m nutes
of cross on this also.

HEARI NG OFFI CER KRAMER: OCkay, where's the next
t opi c.

STAFF COUNSEL ADAMS: Excuse me M. Kramer, could
we get clarification fromthe county on its topic under
| and-use to make sure that's appropriate topic?

HEARI NG OFFI CER KRAMER: Yes. M. Brizzee, did
you hear that.

MR. BRI ZZEE: Yes. Our cross would be directed
towards i npacts to recreational and w | derness uses.

HEARI NG OFFI CER KRAMER: I's that going to bring
on a different witness, do you think?

STAFF COUNSEL ADAMS: I don't know.

HEARI NG OFFI CER KRAMER: Okay, let me know, so we
can put the name on the |ist down the road.

STAFF COUNSEL ADAMS: OCkay, the same witness.

HEARI NG OFFI CER KRAMER: Okay.

MS. SM TH: M. Kranmer, point of clarification.
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Is this -- are you doing this already sort of in
chronol ogi cal order, so this is what we'll be doing on
Wednesday afternoon?

HEARI NG OFFI CER KRAMER: No, no.

MS. SM TH: Fair enough

HEARI NG OFFI CER KRAMER: This is the way it was
in Carl sbad. It still says Carlsbad you point out there.
| got your point.

(Laughter.)

MS. SM TH: We know how wel | that went.

HEARI NG OFFI CER KRAMER: Well, we got out of
t here.

It was four |ong days.

Well, | can't seemto edit that at the moment, so
forgive me nmy plagiarism

Soci oeconom cs, does anybody have any interest?

MR. JACKSON: Paul -- M. Kramer --

HEARI NG OFFI CER KRAMER: I'm sorry, yeah M.
Emmerich your voice is a little bit low, so belt it out
and go ahead.

MR. JACKSON: M. Kramer?

HEARI NG OFFI CER KRAMER: Yes.

MR. JACKSON: As | indicated in my prehearing

conference statement it is my belief that the | and-use
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recreation and wilderness section as well transportation
section are not ready for the evidentiary hearing, and
they are -- they should be -- they require adjudication.
Did you have an opportunity to read my prehearing

st atement ?

HEARI NG OFFI CER KRAMER: | was able to skimit, |
believe. Well, let me ask you, if -- we will be
di scussi ng whet her we're ready to go ahead or not. And

was that M. Emmerich or someone else or M. Jackson?

MR. JACKSON: M. Jackson.

HEARI NG OFFI CER KRAMER: Ckay, |'m sorry. Just
as we need to once in while identify ourselves, if you
fol ks on the phone can too, that would be hel pful.

If it is going to go forward, what would your
needs be, as far as direct or cross-exam nation goes?

MR. JACKSON: This is Pat Jackson again. At this
point in time, | really can't go forward, because |
indicated in my prehearing conference statenent is that
information that | need is being withheld by the BLM At
this point in time, as indicated by my statement, | filed
an appeal with the Department of Interior. And at this
point in time, it's out of my hands.

| was hoping that | could provide exhibits that
woul d support the facts that Hector Road is, in fact, an

existing right of way under the federal Land Pl anning and
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Management Act, as well as, and it is designated open road
under the California Desert Conservation Act.

Okay, | can't do that. And right now, |I'm being
prevented as well as the other property owners fromfully
participating in this hearing. And as it is currently
proceeding, we're going to be |land | ocked. And hopefully,
| was hoping that my pre-conference statement would stir
the parties to have a side neeting so it could resolve
this issue. And | was quite surprised by Burlington
Nort hern Santa Fe entering the picture, because |I'm sure
that they will want to join in the discussion about their
Crossing.

HEARI NG OFFI CER KRAMER: Okay, well we have not

made the decision whether or not to go forward yet. We'l|
be discussing that. And |I understand that you just can't
estimate the time you'll need, because you're just not

sure. Could you explain a little more precisely what
information it is you're |ooking -- you asked for that you
don't have and how it would be relevant to this case?

MR. JACKSON: There's -- |I've made two requests
of the BLM in Decenmber under the Freedom of |Information
Act. And | specifically requested all records that --

HEARI NG OFFI CER KRAMER: Can you speak up.

MR. JACKSON: ~-- they have on Hector Road. As

you know, it's been a point of contention whether Hector
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Road is either a county road, a designated open route, an
existing right of way. Okay, the information | was able
to acquire from different sources so far indicates that

t he Bureau of Land Managenent has specific documents, and
t hose docunments were identified in a letter of April 18th
t hat was submtted to the BLM specifically identifying

t hose documents that they have. And they have yet to
provide them

Those documents would convince everybody, |
believe, that the BLM the applicant, nobody has the right
to land | ock the private |and and to deprive those private
owners of their use and enjoynment of their | and. For some
reason, this has been side-bar'd, you know, for the |ast
two years.

The second item that | requested was information
on the well water quantity testing that they did on the
Crow' s Nest well, as well as other water well sites.

| firmy believe that at this point in time,
there's not enough docunentation to indicate, you know,
what i mpact this project will have on the aquifer. And I
so far have information and belief that if they do, in
fact, |ower the groundwater level, that it could have a
maj or i nmpact on the earthquake fault that runs through
proj ect.

Just as an exanmple, over the last 30 years, there
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have been over 443 aftershocks with a magnitude of 2 or
hi gher. Of those, four of those were over 4 magnitude and
one in December of 2008 was over 5.

| "' m hopi ng, you know, that | can get the
information to discern that this project will not have an
i mpact on, one, the private property owners, future
devel opers in the area, or the faults. And I think it is,
as | pointed out in nmy statenment, it is significant, it is
rel evant, and it's materi al . And it's quite unfortunate
t hat people just won't give me the information.

HEARI NG OFFI CER KRAMER: Ckay, well the
Comm ssion doesn't have jurisdiction over the Bureau of
Land Managenent, so we don't have the power to order them
to produce records for you.

MR. JACKSON: This is Pat Jackson again. And I
understand that. And that is my dil emma. First of all,
have to wait till the BLMreleases their EIS, which I
believe will be between August 6th through 13th. And
t hen, of course, | have to wait until the Department of
| nterior either sides with me or with the BLM

But nost inmportantly, is that regardl ess of the
information, the fact that it's being withheld from me,
prevents me, the other private property owners, the other
parties in here to fully participate in these hearings, in

accordance with CEQA and NEPA.
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So like I said, | did this in the hopes that we
can resolve this issue, not you know judicially, but, you
know, am cably on the side. But as | pointed out, I'm
being ignored, and it's going to have a major inpact on
t hose people who are just, you know, indicated there's
only property and not a park.

HEARI NG OFFI CER KRAMER: Okay, well I'm going to

put 40 m nutes in your colum just as a rough esti mte. I

think that's all can | do at this point. We will cone
back at the end once -- | think part of the

process -- what these estimates will do is help us get a
feeling for what -- which issues are outstanding and how
much, and that will help us decide if this case is ready

to go forward or if parts of it are ready to go forward,
for instance.

So, thank you for that M. Jackson. That' s
| and- use.

Soci oeconom cs, do we have any issues with
soci oeconom cs?

MR. BRI ZZEE: This is Bart Brizzee again fromthe
county. |'s listed it in my prehearing conference
statement. Because there's a question whether the inpacts
to emergency medical services, which are described under
this category, would be the same as the fire inpacts that

are |listed under worker safety. | *'m happy to deal with
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t hem under worker safety, if it's one in the same thing.

HEARI NG OFFI CER KRAMER: | think it has been
treated that by in our recent cases. So that -- everybody
is used to that, that's probably the best way to do it.

So soci oeconom cs hearing -- does anybody else want to
either put on a witness or cross-exam ne soneone?

"1l mark that uncontested.

And what we'll be doing with uncontested itens is
simply submtting them on the declaration -- decl arations
of parties that are already attached to the testinmony, so
we won't have any witnesses.

There's still the opportunity to brief issues or
argue things, but we just won't need to have any
testinony. And there is always the renote possibility
t hat during our Commttee's final review for the hearings,
we may di scover something that |ooks just a little bit odd
to us and we may want to ask a question of the staff or
t he applicant, but we'll give you a heads up about that.
And something |like that shouldn't take more than five
m nut es.

Okay, but for now socioeconom cs is uncontested.

Let's move on to air quality.

Does anybody need to offer testinony or
cross-exam ne another w tness?

MS. GANNON: The applicant would |ike to have 15
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m nutes of direct for air quality.

HEARI NG OFFI CER KRAMER: G ve ne the name of your
witness so | can fill it in.

MS. GANNON: [t's Julie Mtchell from URS.

HEARI NG OFFI CER KRAMER: Does that promote or
pronpt anybody to want to ask questions of her?

STAFF COUNSEL ADAMS: Staff would propose to put
on WIIl Walters for 10 m nutes and al so cross-exam ne for
15.

HEARI NG OFFI CER KRAMER: Fifteen cross and you
said 10 for his direct?

STAFF COUNSEL ADAMS: Yes.

HEARI NG OFFI CER KRAMER: Anybody el se want to
join that discussion?

MS. MLES: CURE would like to reserve 10 m nutes
for cross.

HEARI NG OFFI CER KRAMER: Okay.

MS. GANNON: And M. Kramer, we would propose to
have that witness avail able by phone, if that's acceptable
to the parties?

HEARI NG OFFI CER KRANMER: Does anybody object to
having Ms. Mtchell testify by tel ephone?

MS. GANNON: Thank you.

HEARI NG OFFI CER KRAMER: Okay, and al so when

we're maki ng these requests, if other parties can -- if
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you know, let us know if you're going to -- you think
you're going to need to show the witness a document,
because then we could try to do that by WebEx if we were
set up in advance, but trying to do it, you know, with one
m nute's notice mght be a little bit dicey.

MS. M LES: Yes, actually we did want to put in a
request to have an opportunity to show some exhibits on
t he overhead?

HEARI NG OFFI CER KRAMER: Air quality?

MS. MLES: And we can bring a flash drive -- the
exhibits on a flash drive, if that's acceptable?

HEARI NG OFFI CER KRAMER: Okay, are they exhibits
we al ready have received?

MS. MLES: | believe so.

HEARI NG OFFI CER KRAMER: Wel |, obviously they
should be. Otherwi se, they would be surprise exhibits.
That m ght evoke some objection.

MR. RI TCHI E: Hearing Officer Kramer, this is
Travis Ritchie. [|I'malso with Sierra Club

Sierra Club also introduced some exhibits with
t he prehearing conference statenment that we would
simlarly like to have the opportunity to present those
during cross-exam nation. And we can bring a flash drive
equally. We can also bring hard copies, but | know that

makes it harder for the folks on WebEx to see.
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HEARI NG OFFI CER KRAMER: Yeah, although our
projector in the room sometines that doesn't do details
very well either.

MR. RI TCHI E: Question plan on bringing both, if
t hat makes it easier

HEARI NG OFFI CER KRAMER: Okay. Yeah, bring it

along and then we'll try to have -- during the break let's
try to -- just so we don't spend extra time, let's try to
see -- you know, get it tested.

And | think we have the advantage here that M.

Ther kel sen and the applicant have obtained the services of

an audi o visual consultant. So whatever m stakes | m ght
normal |y make will not be part of the process, which is
good. And then I'Il have sonebody to talk to at l|unch

(Laughter.)

STAFF COUNSEL ADAMNS: M. Kramer, this is
probably the appropriate time to rem nd you that
we -- staff and counsel plan to testify from Sacrament o,
because of the budget constraints on travel.

HEARI NG OFFI CER KRAMER: Ri ght. Okay, so then

assune everybody, that staff witnesses, unless we say

otherwi se, will be testifying via telephone. I f somebody
has a problem with one of the witnesses doing that, |et us
know and we'll discuss it. Wuld that include M.

Wal ters, though, because | know he's from southern
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Cal i forni a.
STAFF COUNSEL ADAMS: Well, | think there is a

desire to have staff and counsel together.

HEARI NG OFFI CER KRANMER: So he'll probably come
up here?

STAFF COUNSEL ADAMS: Yeah, probably. Well, |
don't know if he'll come up here, or how will arrange it.

MR. THOMPSON: | f he wants to stop in Barstow,
t hat' s okay.

STAFF COUNSEL ADAMS: On the way.

(Laughter.)

HEARI NG OFFI CER KRAMER: Okay, so Ms. M tchel
was by phone. And I'Il try to mark the staff too, just so
...

Okay, anyone else on air quality?

Seei ng none, public health?

| alnost left his name in here, Dr. Greenberg, |
presume i s your public health witness a again, M. Meyer?

PROJECT MANAGER MEYER: That is correct.

HEARI NG OFFI CER KRAMER: Okay are you
anticipating having himcome or -- well, he'd be part of
the group here | presume in Sacramento.

PROJECT MANAGER MEYER: Yeah, Dr. Greenberg wil|l
be available for the work safety fire protection section,

so he will be comng for that. So if something does come
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up with public health, he'll be avail able, but we weren't
anticipating having any direct on public health.

HEARI NG OFFI CER KRANMER: OCkay. Does anybody have
any need for direct or cross on public health?

MS. GANNON: The applicant does not.

HEARI NG OFFI CER KRAMER: Okay, seeing none, that
will be uncontested then.

Power pl ant efficiency. Would that be M.
Khoshmashrab, if there's a need, M. Meyer?

PROJECT MANAGER MEYER: That is correct.

HEARI NG OFFI CER KRAMER: Okay, I'll leave his
name in there then. But does anybody wi sh to have live
testinony or cross about that topic?

MS. GANNON: Yes. We have two witnesses that we
wer e planning on putting on for efficiency and
reliability.

HEARI NG OFFI CER KRAMER: Okay.

MS. GANNON: And it's Waynon Votaw and - -

HEARI NG OFFI CER KRAMER: lt's W-- how do you
spell his last nanme?

MS. GANNON: V-o-t-a-w.

HEARI NG OFFI CER KRAMER: Okay. And - -

MS. GANNON: And Rick Reiff, R-e-i-f-f.

HEARI NG OFFI CER KRAMER: Okay. Are you
suggesting that combining efficiency with reliability
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woul d be efficient?

MS. GANNON: That's what we were thinking.

HEARI NG OFFI CER KRAMER: OCkay. s there any
obj ection to doing that?

MR. RI TCHI E: Hearing Officer Kramer, Travis
Ritchie with Sierra Club. W have no objection, but we
may have a few points depending on what comes up on their
direct. W may want to reserve about 15 m nutes for cross
on that issue.

HEARI NG OFFI CER KRAMER: And Ms. Gannon |' m not
sure you said or | just didn't hear your estimate for your
direct.

MS. GANNON: | said 30 m nutes.

HEARI NG OFFI CER KRAMER: So we're going to
conmbine that with the reliability.

Okay, | probably should save this file, just to
be safe. Not hi ng from staff though?

STAFF COUNSEL ADAMS: Staff anticipates about 15
m nutes of cross on reliability.

HEARI NG OFFI CER KRAMER: Okay.

MS. MLES: CURE would like to reserve 10 m nutes
for cross?

MR. BASOFIN: And Defenders -- this is Josh
Basofin with Defenders. We'd |like 30 m nutes for

cross-exam nation on reliability and we will have -- al so
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have documents that | can bring on a flash drive to use as
exhibits to show wi tnesses.

HEARI NG OFFI CER KRAMER: Okay, hold on. | " ve got
to -- okay so CURE was?

MS. M LES: Ten m nutes.

HEARI NG OFFI CER KRAMER: And Defenders was 30
m nut es?

MR. BASOFIN: That's correct.

MS. GANNON: For Defenders' visuals, are those
exhi bits that have already been submtted in the record?

MR. BASOFI N: Yes.

MS. GANNON: Thank you.

HEARI NG OFFI CER KRAMER: Actually, | made a crack
about the projector here, but we won't be using that. So
| apol ogize to the projector.

Okay, so we've done efficiency and reliability.
That | eaves us to visual resources. |'msure this is not
uncont est ed.

The applicant, do you have witnesses?

MS. GANNON: Yeah, we have a three witness pane
t hat we propose to put on, which is -- would constituted
of Felicia Bellows of Tessera, who is sitting on nmy right,
and | forgot to introduce in the beginning of these
proceedi ngs. And Angela Leiba, which is L-e-i-b-a from
URS, and Josh -- Jason Pfaff, which is P-f-a-f-f, from
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Powers Engi neering. And we anticipate a 30 m nute direct,
and we reserve 60 m nutes for cross.

HEARI NG OFFI CER KRAMER: Okay, staff.

STAFF COUNSEL ADAMS: Well, we're anticipating
about 10 m nutes direct of our own witnesses -- just a
second.

Bill Kanemoto and probably about 15 m nutes in
Cross.

(Thereupon a discussion occurred off the record.)

HEARI NG OFFI CER KRAMER: Oh, okay, he's on
anot her phone, so let me go to ny magi c screen and -- Okay

so we're going to find himand we're going to nute him

Okay, do we know who that was?

No, he nust not have announced hinself. Okay,
"Il try to check back with himlater.

MS. GANNON: M. Kramer, we forgot to mention we
woul d have Jason Pfaff by tel ephone. The other witnesses
coul d be present, unless others need himto be present.

HEARI NG OFFI CER KRAMER: Okay. Was it just M.
Kanenot o, M. Adans?

PROJECT MANAGER MEYER: Staff we're still
di scussing on how we're going to deal with it, since
traffic is trailing, whether we're going to have a panel
to deal with any of the glare issues with Alan Lindsley at

that time. But at this point, staff is just |ooking on
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vi sual having Bill Kanenoto.

HEARI NG OFFI CER KRAMER: Okay, | would say let's
do the glare all at once, rather than split it up and risk
having a | ot have questions, just trying to remember what
we did two weeks earlier.

PROJECT MANAGER MEYER: And staff would rem nd
that the prelimnary -- the predom nant testimony on glint
and glare is going to be with the traffic section that
will be trailing, that won't be filed at the time of the
heari ng.

HEARI NG OFFI CER KRAMER: Yeah. Anyone el se want
to participate in the visual discussion?

MS. MLES: CURE would like to reserve 10 m nutes
of cross.

MR. EMMERICH: This is Kevin Enmerich, Basin and
Range Watch. We'd |like 10 m nutes for the applicant.

HEARI NG OFFI CER KRAMER: Cross-exam nation then?

MR. EMMERI CH: Ri ght .

HEARI NG OFFI CER KRAMER: Okay.

MS. GANNON: In | ooking at the schedule, the
applicant would be willing to take our cross down to 30
m nut es.

HEARI NG OFFI CER KRAMER: Oh, thank you.

Gr eenhouse gases. It's a subset of the air

guality issue but we've been giving it a separate section
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| ately. Do we have anyone who wi shes to discuss that
topic live or cross-exam ne.

Uncont est ed.

Project alternatives. That's got to be good for
sonmet hi ng.

MR. BASOFI N: Defenders would |like to reserve 15
m nut es.

STAFF COUNSEL ADAMS: Staff anticipated 10

m nutes of direct and 15 of cross. Susan Lee is our

wi t ness.

HEARI NG OFFI CER KRAMER: Oops, sorry you're not
t he applicant. That's not Freudian.

Applicant?

MS. GANNON: The applicant will offer Felicia
Bel |l ows for 30 m nutes. I"d say we have 30 m nutes direct

and 30 m nutes cross.
HEARI NG OFFI CER KRAMER: OCkay. Anyone el se?
We've had Defenders already?
Staff was 10 of cross, |'msorry?
M. Adans, the staff cross | --
STAFF COUNSEL ADAMS: Fifteen on alternatives.
HEARI NG OFFI CER KRAMER: Fifteen, okay. Thanks.
Wor ker safety fire protection. County of San
Bernardino, | know you're interested in this one.

MS. M LES: | ' m sorry, Hearing Officer Kranmer,
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can you also include 10 m nutes for cross for alternatives
for CURE?

HEARI NG OFFI CER KRAMER: You said 10?

MS. M LES: Yes.

HEARI NG OFFI CER KRAMER: Okay, worker safety fire
protection, which is among other things is dealing with
the effects on the |local fire and safety service
providers. Did you have a direct witness, M. Brizzee?

MR. BRI ZZEE: No, we didn't, but we'd like to
reserve 15 m nutes of cross for the applicant's witness.

HEARI NG OFFI CER KRAMER: Noi se covered the number
you gave.

MR. BRI ZZEE: 15 m nutes.

HEARI NG OFFI CER KRAMER: Got it. Thanks.

Applicant and staff?

MS. GANNON: M. Kramer, we were putting this

i ssue together with hazardous materials, because there

were -- the fire issues were related to the hydrogen as
well, so we thought it would make sense to have a panel
with those together, if the other parties don't object.

HEARI NG OFFI CER KRAMER: Any objections to that?
MS. GANNON: Then in that case, we have three

wi t nesses which we will be offering. One is M chae

Al hal abi, which is A-l-h-a-b-i;, Tariqg Hussain, which is

H- u-s-s-a-i-n, and Tricia W nterbauer,
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Wi-n-t-e-r-b-a-u-e-r. And M. W nterbauer will be on
t he phone. And we estimate 60 m nutes for our direct on
t hat subject matter. We also ask for 60 on cross.

HEARI NG OFFI CER KRAMER: Okay, staff?

STAFF COUNSEL ADAMS: Staff doesn't intend to put
on a witness, but we'll reserve 10 m nutes in cross.

HEARI NG OFFI CER KRAMER: Any ot her parties?

MR. WEI ERBACH: Newberry Comrunity Service
District would like to reserve 15 m nutes.

HEARI NG OFFI CER KRAMER: It's M. - -

MR. WEI ERBACH: Wayne Wei er bach.

HEARI NG OFFI CER KRAMER: From t he Newberry
Comunity Service District.

MR. WEI ERBACH: That's correct.

MR. THOMPSON: Can we go back 30 seconds. St af f
is not going to put on fire worker safety fire witnesses?

STAFF COUNSEL ADAMS: We're not going to have
direct.

MR. THOMPSON: Further direct.

HEARI NG OFFI CER KRAMER: Okay, so --

MS. GANNON: We would ask that your witnesses be
avail able for potential cross.

PROJECT MANAGER MEYER: Yes, that's as | talked
about earlier with Dr. Greenberg being avail able.

HEARI NG OFFI CER KRAMER: And that woul d be by
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phone agai n.
MS. M LES: CURE would like 10 m nutes for
Cross-exam nati on.
HEARI NG OFFI CER KRAMER: Okay, M. Weierbach,
your number went out of my head before | could type it in.
MR. WEI ERBACH: Fifteen m nutes.
HEARI NG OFFI CER KRAMER: Fifteen. Okay, and CURE

was ?

MS. MLES: Ten m nutes.

HEARI NG OFFI CER KRAMER: Ten.

THE COURT REPORTER: M. Kranmer, | think sonmebody
has us on hol d. " m hearing nusic. It's not com ng

t hrough the room but |I'm hearing it on my recording. I
wonder if you could direct themto take us off hold.

HEARI NG OFFI CER KRAMER: Let me see if can | spot
t hem If they put us on hold, they may not be there to
hear us ask them

THE COURT REPORTER: Ri ght .

HEARI NG OFFI CER KRAMER: But yeah just for
everyone, even though | have the ability here to mute you,
it would be really nice, you may not realize it at your
office. | know M. Brizzee at | east when | worked at the
county 20, 30 years ago, when you put people on hold, you
know they're outside the building and they get nusic. And

you never know that until you're, you know, away fromthe
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office one day and you call in and your secretary puts you
on hold. So if people need to nute, | think the command
was star 6 or something like that. Or you may have a nute

button on your phone unit on your desk, but please don't
put us on hold, because sonmetimes we get nusic. And
it's -- are we still getting it, Peter?

THE COURT REPORTER: Yes.

HEARI NG OFFI CER KRAMER: Oh | can barely hear it
on the speaker but it's not enough to move the meters on
our computer.

(Thereupon a discussion occurred off the record.)

HEARI NG OFFI CER KRAMER: We'l|l go back on the
record.

(Thereupon a phone rang.)

HEARI NG OFFI CER KRAMER: Al right now that's
going to be a problem

Al'l right, Ken Spear, you're muted.

Okay, we were talking about Hazmat. Dr .
Greenberg is going to be avail able by the tel ephone.
Anymore cross-exam nation or direct testinony requests for
wor ker safety, fire protection, and Hazmat in their
combi ned configuration?

MR. LAMB: Hearing Officer Kramer, just for
clarification, BNSF --

HEARI NG OFFI CER KRAMER: Could you cone to the
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m ke, M. Lanb.

MR. LAMB: Sure.

One of BNSF's witnesses speaks to hazardous
materials solely as to the hydrogen |lines. And again,
that's in the statement. We'll have him avail able. W do
not need to put that testimny on live. W believe that
that's being resolved, but we would ask for 10 m nutes of
potential cross to be reserved

HEARI NG OFFI CER KRAMER: I[t's noted.

MR. LAMB: Thank you

HEARI NG OFFI CER KRAMER: Ckay, anyone el se? So
as you can see on the screen now, worker safety is up to
three hours. And that's probably okay, if there aren't a
ot nore like it.

Soil and water resources. Any need to discuss
t hat ?

MS. MLES: CURE will be sponsoring a witness to
t hat topic.

HEARI NG OFFI CER KRAMER: Okay.

MS. MLES: And we anticipate --

HEARI NG OFFI CER KRAMER: | have a feeling |I'm
going to have to make more roomin this spreadsheet for
t hat .

Okay, CURE and the name is?

MS. MLES: Dr. Borris Poff.
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HEARI NG OFFI CER KRAMER: Doctor, |ast name?

MS. MLES: Poff, P-o-f-f.

HEARI NG OFFI CER KRAMER: Poff, okay. And time?

MS. MLES: W estimted one hour. I"'mw I 1ling
to cut that down to 45 m nutes.

HEARI NG OFFI CER KRAMER: Thank you. Staff or the
applicant.

MS. GANNON: The applicant has four witnesses on
wat er . So this is both water supply and the hydrol ogy
i ssues. We have Robert Scott, S-c-o-t-t. He will be by
t el ephone. And when we get to scheduling issues, he wll
actually be out of the country and will be calling in from
Spain, so we'd like to hopefully get a time certain for
him if at all possible.

We al so have Joe Liles, who is L-i-l-e-s; Matt
Moore M o0-0-r-e; and Bob Byall B-y-a-I|-1. And we have
esti mated 60 m nutes for our direct, and we said 120 for
cross, but | think we could take it to 60 for cross.

HEARI NG OFFI CER KRAMER: Si xty and Sixty.

MS. GANNON:  Um hmm

HEARI NG OFFI CER KRAMER: And the | ast, Bob?

MS. GANNON: B-y-a-1-1.

HEARI NG OFFI CER KRAMER: B as in boy?

MS. GANNON: Yes. B-y-a-1-1. Sixty and sixty.

Okay, staff?
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STAFF COUNSEL ADAMS: Staff would like to reserve
hal f an hour for direct. W have four witnesses. They're
Casey Weaver, Gus Veils.

HEARI NG OFFI CER KRAMER: Okay, slow down.

STAFF COUNSEL ADAMS: Excuse me, the second
witness is Gus Yates. | can't read my own writing.

HEARI NG OFFI CER KRAMER: Yat es?

STAFF COUNSEL ADAMS: Yates, Y-a-t-e-s.

HEARI NG OFFI CER KRAMER: Okay.

STAFF COUNSEL ADAMS: The third witness is John
Fio, F-i-o.

HEARI NG OFFI CER KRAMER: Okay.

STAFF COUNSEL ADAMS: And the fourth is Steve
Allen. And we anticipate needing an hour for
Cross-exam nati on.

HEARI NG OFFI CER KRAMER: Okay, but those -- okay,
so you're just offering those witnesses?

STAFF COUNSEL ADAMS: Yes.

HEARI NG OFFI CER KRAMER: But you won't -- no
direct fromthem

STAFF COUNSEL ADAMS: Excuse me?

HEARI NG OFFI CER KRAMER: What was your estimte
of the direct time?

STAFF COUNSEL ADAMS: ©Oh, direct, half an hour.

HEARI NG OFFI CER KRAMER: Okay. Thank you. And
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60 m nutes for cross?

STAFF COUNSEL ADAMS: That's right.

HEARI NG OFFI CER KRAMER: Thank you.

Anyone el se?

MS. MLES: CURE estimates -- we estimated one
of cross for soil and water for applicant and one
of cross for staff, but we are willing to cut that
to 30 m nutes for each.

HEARI NG OFFI CER KRAMER: So 60 total. Okay,

t hank you.

Lanmb

MR. LAMB: Hearing Officer Kramer, this is Steve

for BNSF again. One of the testinonies that we

subm t, which has been filed -- | just found out that got

filed -- was by a gentleman by the name of Schm dt. And

t hat

relates to hydrology in relation to detenti on basins

and subsi dence solely. And again, he'll be avail able. W

don't

Cross

j ust

need to put himon |ive. He'll be avail able for
if someone would want to cross him and we would

reserve 10 m nutes of cross, solely on the issue of

detenti on basins.

SOi

HEARI NG OFFI CER KRAMER: Det enti on basi ns.

MR. LAMB: Yes, sir.

HEARI NG OFFI CER KRAMER: OCkay. Anyone el se on
and wat er.

MR. EMMERI CH: This is Kevin Emmerich Basin and
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Range Watch. We'd like to request 10 m nutes
Cross-exam nati on.

HEARI NG OFFI CER KRAMER: Any particul ar topic or
across the board?

MR. EMMERI CH: Wat er .

HEARI NG OFFI CER KRAMER: All right another
subt opi ¢ then.

MR. EMMERI CH: Across the board.

HEARI NG OFFI CER KRAMER: Okay, thanks.

Okay water is up to five and then nearly five and
a half hours. That can't be right. It can. Okay.

MR. BOOTH: This is Richard Booth with Lahontan
Water Board. | don't have a witness but |I'd |like to ask
the gentl eman wi th BNSF. Do the detention basins he's
referring to deal with stormwater or with wastewater?

HEARI NG OFFI CER KRAMER: M. Lamb, did you hear
t he question?

MR. LAMB: | did not. " m sorry. | was trying
to the get status on some of these -- what was the
guestion?

HEARI NG OFFI CER KRAMER: Go ahead and ask agai n.

MR. BOOTH: Yes, sir. "' m wondering if the
detention basins you referred to --

(Thereupon a | oud noi se.)

MR. BOOTH: That's not me -- the detention basins
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you referred to deal with stormwater or deal with treated

wast ewat er ?
MR. LAMB: St or mwat er .
MR. BOOTH: Okay, thank you.
HEARI NG OFFI CER KRAMER: Was t hat you, Peter?
THE COURT REPORTER: It was not.

HEARI NG OFFI CER KRAMER: It was not. And a fire

al arm doesn't go away that quickly, so we're |ucky,
guess.

Okay, let's move on, if there's nothing else to
noi se. Does anybody need to say anything about noi se or

can | mark that as uncontest ed.

MR. BURK: Bob Bur k, SCBS. W'd |ike to have 10

m nutes on noi se, please.

HEARI NG OFFI CER KRAMER: Does that relate to the

effect on the sheep, | presune?

MR. BURK: Yes. And | had the mute button on,

and | was trying to talk, and forgot. Sorry I'ma little
| ate.

HEARI NG OFFI CER KRAMER: Okay. Well, we're
hearing you now. | think normally if you're just talking

about the effects on wildlife, let me ask the parties if
it would be more effective to handle that in the

bi ol ogi cal section?

PROJECT MANAGER MEYER: This is Christopher Meyer
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fromstaff. Yeah, noise deals with effects to humans in
t he noi se section, but for issues related to wildlife, we
would -- staff would deal with that in the biology
section.

HEARI NG OFFI CER KRAMER: Ckay, so hold your
comments for a mnute M. Burk and we'll -- we're al nost
to biology.

MR. BURK: Okay, thank you.

MS. M LES: M. Kramer, during the Inperial
hearings, there was testinmony relating to noise on
bi ol ogi cal inmpacts. And there was concern because we
really didn't have an expert on noise fromthe staff that
we could cross-exam ne. And the staff's biologist said
that they really didn't have an understanding of noise to
respond. So | wonder if we could have a staff w tness
avai l abl e who does have an understandi ng of noise as it
could relate to the travel of noise across areas?

HEARI NG OFFI CER KRAMER: Yes. Thank you for
hi ghli ghting that potential glitch.

So M. Meyer, you'll make the appropriate person
avail able at the appropriate tinme?

PROJECT MANAGER MEYER: Yes, staff can have the
noi se expert avail able during the biology section when
that's on, to answer any questions that cross the topics.

HEARI NG OFFI CER KRAMER: Okay, great.
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So does anybody have anything that
non-bi ol ogically affecting noise?

Okay, uncontested then, for noise that is.

Traffic and transportation, that is going to be
heard in the mddle of the nonth on the 18th. Once that's
ready.

MS. GANNON: And so we can understand, the
glint/glare will be handled as part of the traffic; is
t hat correct?

HEARI NG OFFI CER KRAMER: Yes, because as |
understand it, M. Lanb, you can correct us if we're
wrong, the effects that you're interested in are purely on
the railroad traffic?

MR. LAMB: That is correct. And | do not believe
that that is going to be ready until a approxi mately
August 9th the report from staff.

HEARI NG OFFI CER KRAMER: Okay. So I'"lIl just make
a note that it includes glint/glare for traffic and
transportation.

MS. GANNON: Well, then we would make one
correction to our visual w tnesses and Jason Pfaff would
not be testifying then at the hearings next week. He
speaks to glint/glare.

HEARI NG OFFI CER KRAMER: Okay "Il take him off
the |ist. But why don't we -- why don't we fill himin in
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traffic and transportation at |east now for information.
Woul d he be the only witness then for you on traffic? Or
is it too early to tell?

MS. GANNON: It's too early to tell, until we've
seen the Supplemental Staff Assessment.

HEARI NG OFFI CER KRAMER: Well, we'll have himin
there as at | east one of the people, anyway.

MS. GANNON: Ri ght .

HEARI NG OFFI CER KRANMER: Ckay. And let's see,
this is going to be on 8-18.

Bi ol ogi cal resources. G ve me a noment to add
some space here. What do you think, 10 rows?

Okay, staff?

STAFF COUNSEL ADAMS: We have two wi tnesses,
Scott White and Chris Huntley. W' re anticipating that
direct will take about 30 m nutes. And we'll need about
an hour for cross-exam nation.

HEARI NG OFFI CER KRAMER: The applicant?

MS. GANNON: We will be offering three witnesses,
Dr. Patrick Mock Mo-c-k, Theresa MIler, Mi-l-l-e-r, and
Shawn Johnston, J-o-h-n-s-t-o-n. And we have estimted
two hours for direct. And we said three hours for cross.
We could say two hours for cross.

HEARI NG OFFI CER KRAMER: Okay, and the direct

agai n was how much?
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1 MS. GANNON:  Two.
2 HEARI NG OFFI CER KRAMER: 120 each?
3 MS. GANNON: Yep.
4 HEARI NG OFFI CER KRAMER: Okay. And CURE?
5 MS. M LES: CURE has two witnesses on biol ogy,
6 | Dr. Vern Bleich and Scott Cashen. And we estimated three
7 | hours for direct for Scott Cashen and I"'mwilling to cut
8 | that down to two. And for Dr. Bleich, we estimted one
9| hour and "'mwilling to say 30 m nutes for direct.
10 HEARI NG OFFI CER KRAMER: So 150 m nutes. Was
11 | t hat Bl ake or Bl ank?
12 MS. MLES: Bleich, B-I-e-i-c-h.
13 HEARI NG OFFI CER KRAMER: ©Oh, | wasn't even cl ose.
14 And cross again how | ong?
15 MS. M LES: For cross-exam nation -- sorry |I'm
16 | just | ooking. | believe we need one hour for
17 | cross-exam nation for the applicant and 30 m nutes for
18 | staff.
19 HEARI NG OFFI CER KRAMER: Ni nety total, okay.
20 Anyone el se?
21 MR. BASOFI N: Joshua Basofin with Defenders of
22 | Wildlife. Def enders will be sponsoring testimony for two
23 | witnesses, Jim Andre and Jeff Aardahl. | estimte that
24 | direct will be about 20 m nutes for each of them And
25 | it"'s difficult to estinmate cross. I mean | suspect there
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will be cross and recross on several of the applicant's
and the staff's witnesses. | think an hour and a half
woul d be the | owest amount of time probably.

HEARI NG OFFI CER KRAMER: Okay, so 90 m nutes for
direct again?

MR. BASOFIN: For direct 20 m nutes for each of
them so 40 m nutes total.

HEARI NG OFFI CER KRAMER: Forty, okay. And the
second gentleman's | ast name, not M. Andre but the other
one.

MR. BASOFI N: Aardahl . It's spelled
A-a-r-d-a-h-1.

HEARI NG OFFI CER KRAMER: Okay.

MS. GANNON: M. Kramer, we have an objection to
presenting Jim Andre as a witness in this case. Jim
Andre -- M. Andre was hired as a subconsultant to the
project, and was paid for doing work on the site and there
was a non-di scl osure agreenment for the conpany, with which
he was working. And we believe that he should not be
presented or accepted as a witness in this case.

MR. BASOFI N: M. Kramer, in response, |'ve
spoken to M. Andre, and it's my understanding that he has
spoken with the applicant about the project that he as
visited the site. 1'm not aware of an executed contract

for him I haven't seen any evidence of that. This was
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sort of sprung on me today.

But in any case, |'m not sure -- | don't -- I'm
not sure where the applicant is comng from where he woul d
be conflicted out in any case.

MS. GANNON: He was working for a company call ed
Boreman and we have a work order that shows hi m worKking
for Boreman. Boreman has signed a non-disclosure
agreement with URS, who is a consultant to the applicant.
The non-discl osure agreement we believe will preclude his
giving testimony in this matter.

We have just received -- and the reason of
course, it just came up today, is we just found out
yesterday that he was going to be designated as a witness.
So we weren't aware of this until this norning ourselves.

| have received, just prior to these hearings,
some copies of the invoices that were received that showed
his hours of work on the site. And the check has been
sent to themto pay for this work, so he was in the
empl oyee of the consultant to the applicant.

MR. BASOFI N: M. Kramer, there's sonething
conspi cuously mssing fromall of this and that's an
executed contract, which I haven't seen between either the
applicant, the contractor, or the subcontractor with M.
Andre. And | would add that I'm not sure how this is

within the jurisdiction of the Commttee. I mean this is
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a witness who's qualified to testify. His testimony has
been offered by an intervenor. And you know, | think that
if all of the experts who have had conversations with the
applicant or been to a site were to be precluded from
testifying, you would find that the Conmttee would find
very quickly that intervenors would have a very difficult
time finding any expert to appear on their behal f.

This is just the nature of this particular
i ndustry. And so I'm-- | still don't think that the
applicant has, you know, shown good cause why this
testinony should be precluded.

And I would just add that if -- well --

MS. GANNON: Clearly, we are not saying that any
person who happened to talk to the applicant or visit a
site. Bei ng paid by the applicant to do work and to be
conducting surveys or studies on the site, we think is an
entirely different nature. Again, there was a
non-di scl osure agreement, which was signed by the enpl oyer
of M. Andre, who was working on the site. W think I's
clearly a different case than sonmebody just happening to
stop by and we would be trying to exclude them This is,
we think, a clear conflict.

ASSOCI ATE MEMBER BYRON: M. Kramer, | don't know
if you're waiting for Commttee members to interject, but

a non-disclosure or contract issue is outside nmy interest
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as a Comm ttee member. If this witness feels he can
testify and has information that would be of interest to
us as evidence, |1'd certainly like to hear him I f he
deci des between now and then that he's not in a position
to testify, sobeit. But nmy inclination is let's go. Let
himin.

MS. GANNON: Could we have an opportunity to
present arguments or a brief on this before the hearings?

HEARI NG OFFI CER KRAMER: Certainly. And | think
t hat woul d be most efficient, if you could send that to
all the parties. And then | suppose M. Andre should know
what you think his obligations are for his own personal
reasons.

MS. GANNON: We certainly will, because obviously
we view this as a very serious matter.

MS. SM TH: M. Kranmer, Sierra Club has a strong
interest in this as well. | mean, | think everybody at
t he Comm ssion knows that M. Andre is one of the
preem nent experts in plants in California and |I've
certainly -- it's been my experience, he's an unbi ased
scienti st. So if there is going to be briefing or further
di scussion on this matter, we certainly want an
opportunity to weigh in as well.

HEARI NG OFFI CER KRAMER: Okay, let's -- yeah, we

don't want this to consume a good part of a day that
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shoul d be spent working on discussing the issues. So
filing what you' ve got ahead of tinme, | think, would be
the best way to get the discussion started and hopefully
resolve it, but we'll see.

MS. GANNON: We will do so.

MR. BASOFI N: M. Kramer, can you el aborate on
your instructions for briefing, |I think that would be
hel pful. When would you |like briefs fromthe parties on
this issue?

HEARI NG OFFI CER KRAMER: Ms. Gannon, when coul d
you -- by Tuesday noon, is that too soon?

MS. GANNON: That should work. Thank you.

MR. BASOFIN: And would you like briefs from al
the parties at once or do you want a brief fromthe
applicant and then a reply brief from us?

HEARI NG OFFI CER KRAMER: | don't think we have
time for back and forth, so if you -- but I think -- I'm
guessing that this is going to be nore to educate you
about what they think his obligations are.

MR. BASOFI N: Right. Well, | have a few things
to say as well. So I mean | can take what they've said to
today as a notion to preclude the testimony and | can
reply to that in nmy brief.

HEARI NG OFFI CER KRAMER: Okay. Go ahead, yes.

Then if you could have that by Tuesday noon as well.
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MR. BASOFI N: Very good.

MS. SM TH: But just for point of clarification,
| mean Comm ssi oner Byron said he was very interested in
hearing what M. Andre had to say. So have we now noved
from-- to a point where there's going to be a
determ nation before we get underway on biology on whet her

or not he can testify, because | didn't hear that that was

actually on the table, until the briefing schedule canme
up. | would object to that.
HEARI NG OFFI CER KRAMER: Well, we have the

begi nni ngs of a notion at | east here. And it sounds Ilike
it will be made more formal. So --

MS. GANNON: We are willing to make it a formal
motion to exclude his evidence -- his testinony as
evidence in this matter.

HEARI NG OFFI CER KRAMER: And so to prepare for
that, so we're not exchanging and | ooking over documents
in the first instance at the hearing, the exchange of raw
mat eri als and argunment prior to the hearing get us
started.

MS. SM TH: It sounds like -- | mean, this motion
by the applicant has the potential of blow ng up all of
next week potentially, if we end up spending all this time
back and forth on M. Andre, who is again a recognized

expert in California plants. That's their choice |
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suppose.
HEARI NG OFFI CER KRAMER: We haven't |ost any time
by having them preview their arguments. And we'll see
where it goes from there.
M. Lamb?

MR. LAMB: On a far |less controversial note, just

so we're clear, | wanted to note that the only coment
t hat we had done in witten formwas with M. Phillips in
relation to biol ogy. It only related to the emergency

access issues relating to the fence that's up there.
Again we do not need to present himlive. That was filed
and served yesterday. We'd just ask for five m nutes of
cross to reserve, that's it.

HEARI NG OFFI CER KRAMER: Okay, anybody el se have
any requests to go on the tally sheet?

MR. RITCH E: Yes, M. Kramer, this is Travis
Ritchie with Sierra Club. W had requested, | think in
our prehearing conference statement, 30 m nutes of cross
for each witness. And by my count we're up to nine. So
t hat would be an estimated total of four and a half hours
for cross-exam nation.

HEARI NG OFFI CER KRAMER: Ckay, well --

MR. RITCH E: W can potentially cut that down to
maybe 30 m nutes for each party, as opposed to each

wi t ness.
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HEARI NG OFFI CER KRAMER: Okay. And so how do you
count the parties?

MR. RITCH E: Well | mght just say three hours
and that would make it easier.

HEARI NG OFFI CER KRAMER: Okay, that's 180. Okay,
there's an 11 hour day, 12 hour day.

MR. BRI ZZEE: Not to add to it. Bart Brizzee
fromthe county. We'd |like to reserve 15 for staff's
wi t nesses.

HEARI NG OFFI CER KRAMER: Okay.

MR. BASOFI N: M. Kramer, | just -- just as a
note, M. Andre would only be able to appear physically at
t he hearing on the 16th. If he was asked to appear on the
ot her two days, he does have a prior engagenent. We would
be requesting to appear by phone.

HEARI NG OFFI CER KRAMER: You stead 16th?

MR. BASOFI N: l"m sorry, the 6th. So the 4th or
the 5th he would be engaged and woul d need to be by phone.
On the 6th he could appear in person.

STAFF COUNSEL ADAMS: Staff also has sone
availability issues, but | thought we were dealing with
t hose | ater.

HEARI NG OFFI CER KRAMER: Yeah, but 1'll make the
note here.

MS. CUNNI NGHAM Laura Cunni ngham Basi n and Range
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Watch. We have a witness nyself Laura Cunni ngham for
testinmony for 10 m nutes and cross 15 m nutes.

HEARI NG OFFI CER KRANMER: Ckay, hold on a second.
"Il have to have you repeat that in a m nute.

Does anyone el se have a request?

MR. BURKE: Society for conservation of Bighorn
Sheep.

HEARI NG OFFI CER KRAMER: Okay.

MR. BURK: We'Ill have two witnesses, nyself --

HEARI NG OFFI CER KRAMER: Okay don't -- 1'm just
trying to figure out how many rows to add to ny
spreadsheet.

Okay, so back to Basin, the direct witnesses were
agai n?

MS. CUNNI NGHAM Laura Cunni ngham 10 m nut es.

HEARI NG OFFI CER KRAMER: And your cross was?

MS. CUNNI NGHAM Fi fteen m nutes.

HEARI NG OFFI CER KRAMER: Okay. And t hen.

MR. BURK: Bob Bur k, SCBS.

HEARI NG OFFI CER KRAMER: Okay, and were you goi ng
to be the wi tness, Bob?

MR. BURK: Yes and Gary Thomas al so.

HEARI NG OFFI CER KRAMER: For how | ong total?

MR. BURK: Probably 10 m nutes at the nost,

bet ween the two of us, and probably 10 m nutes at the nost
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of cross-exam nation across the Board.

There's other parties that are speaking to what
we're speaking to also. So that will speed it up a
little.

HEARI NG OFFI CER KRAMER: OCkay. We're now to 15
hours cross on bi ol ogy.

MS. GANNON: April Hearing Officer Kramer, if the
suggestion as was just pointed out, there is a great dea
of comonality in the issues for biology, reading the
prehearing conference statements from the other parties,
it appears that there is again quite a |lot of commonality
bet ween these i ssues and we are hoping that there can be a
reasonabl e accommdation made to |imt that cross to have
these -- so we don't have to go over the same issue in
| ots of different variations and pernutations, that we can
sort of have it presented and discussed in a nmore conci se
form so that we don't have to do 17 or 18 hours days.

HEARI NG OFFI CER KRAMER: And that's what we find
the panel's quite often facilitate, as opposed to that.

But we'll talk about the panels in a m nute.

MS. GANNON: And particularly because in many of
t hese cases there are not direct witnesses on these
matters. So it appears that we'll be predom nantly
focused on crossing either our witnesses or staff's

wi t nesses.
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HEARI NG OFFI CER KRAMER: Um hmm  Okay let's --

think that -- alnost everyone was heard from on bi ol ogy.
Ms. M| es?
MS. M LES: Yes. | do have a question about

agency participation. That was definitely very, very

65

val uable in the Inmperial project, and |I haven't heard from

staff as to whether they know which agencies will be
participating and avail able for questioning and for
providing clarification.
MR. BASOFI N: And Defenders does have a pendi ng
subpoena application for a CDFG representative as well.
STAFF COUNSEL ADAMS: Staff is working with
representatives of BLM, the Department of Fish and Game,

and the U.S. Fish and Wldlife Service to have a sim |l ar

panel . Ri ght now, it |l ooks like all the members of that
could be avail able on Thursday. I f we go Wednesday or
Fri day, we start |osing one or nore menbers. | can

mention nanes if that's of interest.
HEARI NG OFFI CER KRAMER: Sur e.
STAFF COUNSEL ADAMS: These are tentative of

course.

HEARI NG OFFI CER KRAMER: Okay so it was BLM, U.S.

Fish and WIldlife.

STAFF COUNSEL ADAMS: And Departnment of Fish and

Gane.
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HEARI NG OFFI CER KRAMER: Okay. Does anybody want
to hear those nanes, being that they're tentative.

MS. GANNON: Sure.

HEARI NG OFFI CER KRANMER: OCkay go ahead.

STAFF COUNSEL ADAMS: From t he Departnment of Fish
and Ganme Tonya Moore, and possibly Becky Jones. They're
bot h bi ol ogists fromthe desert region. From Fi sh and
W ldlife Service, Ashleigh Blackford. From t he Bureau of
Land Managenent, we've got Amy Fresnock and Chris Otahal
are expected.

HEARI NG OFFI CER KRAMER: How due spell Any's | ast
name?

STAFF COUNSEL ADAMS: Yeah Any Fresnock
is -- excuse me |'m m spronouncing it. Fesnock,
F-e-s-n-o0-c-Kk.

HEARI NG OFFI CER KRAMER: Okay, M. Basofin, when
did you file this request?

MR. BASOFI N: It was filed with my submttals
yest erday.

HEARI NG OFFI CER KRAMER: Oh, that's -- 1'"m gl ad
you nmentioned it, because | don't -- so you're |ooking for
a preponderance for whont?

MR. BASOFI N: For a California Department of Fish
and Ganme representative. I hadn't seen one on staff's

witness list. And so | just felt compelled to file this
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subpoena just to cover nmy bases to make sure that -- |
think it's inperative that we have a representative from
California Department of Fish and Game appear. So |I'd
just like to ensure that that happens. And that was the
purpose of my application for subpoena.

HEARI NG OFFI CER KRAMER: Okay. Well staff are
you going to be able to get that for hine

STAFF COUNSEL ADAMS: To get him assurance that
Fish and Game will attend?

HEARI NG OFFI CER KRAMER: And | suppose ultimtely
somebody to talk to.

STAFF COUNSEL ADAMS: Yeah, 1'd like to offer up
t he assurance now, but we have a comm tment from Tonya
Moore to appear and |I'mwaiting to hear from Becky Jones,
but expect that she very likely will also be there. So
t hat would be two Fish and Game enpl oyees specialists in
desert biology. And we anticipate them being avail able
t hroughout -- well, whenever biology is schedul ed.

MS. MLES: And if | heard you correctly, you
said that it would -- they would prefer Thursday?

STAFF COUNSEL ADAMS: Well, trying to coordinate
all the schedules. Thursday is the one day that all of
the four people I mentioned are -- would be avail abl e.

MS. MLES: And we were just hoping to get a date
certain by which biology would not be heard before that,
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SO we were going to suggest that Thursday be reserved for
bi ol ogy starting at 9 a.m I know the applicant has asked
for a time certain for their soil and water | believe.

MS. GANNON: Yes.

MS. MLES: And so perhaps we could say Friday at
9 a.m, just as a possibility.

MS. GANNON: He's actually only avail abl e
Thursday norning at 9 a.m at this point, but question
tal k about the availability, but that's the time we're
requesting.

MS. SM TH: Setting aside time specific, Sierra
Club has a strong interest in having all of these experts

avail able at the same tinme. I mean, obviously it's not
going to be in the mddle of the room for one of those
flash panels, but you know having them all avail able --
mean, occasionally, you know, they're speaking amongst
t hemsel ves and figuring things out. So I mean -- | just
find it very valuable that we could have BLM Fish and
Game, and Fish and Wldlife Service all avail able at the
same tinme.

MS. GANNON: And we absolutely do as well. It
just happened that our expert is on available only at 9
a.m on Thursday, but we could completely support having
t he panel participating.

HEARI NG OFFI CER KRAMER: Okay. I think we've
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filled biology's dance card. It's at 15.8 hours now.
Let's move on to -- where did they go. Some of
the -- where did they go? Oh, there we go -- some of the

other topics that are likely to be uncontested.

Compl i ance and cl osure. Let's go down the |i st
and see if anybody has anything for any of them

Facility design?

Reliability has been conmbined with efficiency.

MS. GANNON: Actually, we did have a witness for
facility design. It's a panel.

HEARI NG OFFI CER KRANMER: Ckay, are they -- do you
need them to make any point that's not in the testinony or
are they disagreeing with sone staff recomendati on or --

MS. GANNON: We thought that there had been
i ssues brought up in the discussion in the Suppl ement al
Staff Assessment that it would be hel pful for us to be
able to have our live witnesses respond to. W had asked
for an hour and we can certainly do it in much |Iess than
t hat . I think we could probably do it in about 20
m nutes, but we thought it would be useful for the
Commttee to be able to hear this testimony l|ive.

HEARI NG OFFI CER KRAMER: Okay, but are
you -- you're asking that staff's recommendati on be
changed in sone way?

MS. GANNON: We are not asking that the staff's
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recommendati on be changed.

HEARI NG OFFI CER KRAMER: Okay, so |I'm just
wondering if -- you know, if the parties are agreeing and
nobody's questioning it, then we probably could spend the
time better el sewhere.

MS. GANNON: You know we could probably address
what we would |like to get before the Commttee in our nore
proj ect overview discussion.

HEARI NG OFFI CER KRAMER: Okay, so there is
somet hing you want .

MS. GANNON: Yeah, but question do it in that.

HEARI NG OFFI CER KRAMER: Okay, so facility design
remai ns uncont est ed.

Efficiency -- or reliability was combined with
efficiency already?

Transm ssion system engi neering?

MS. MLES: Yes, CURE has a wi tness, David
Mar cus.

HEARI NG OFFI CER KRAMER: And how long will he
need?

MS. MLES: W estimted one hour, but we can say
45 m nutes for direct.

HEARI NG OFFI CER KRAMER: Do the parties wish to
cross-exam ne M. Marcus?

MS. GANNON: We'd ask for 20 m nutes cross for
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t he applicant.

HEARI NG OFFI CER KRAMER: Anyone el se?

Transm ssion |ine safety and nui sance?

No.

Cul tural resources --

MR. LAMB: Transm ssion |line safety. Steve Lanmb,
BNSF. One of the docunents we'll be submtting today from
a M. Skeels relates to that, and |I believe we have an
under st andi ng and agreement it relates to offsets and
maki ng sure the lines go perpendicular for a particular
period of time. So there is testimny out there that's
going to be presented. He does not need to be presented
live. And to the extent that there is any testinmny, we'd
just ask for five m nutes of cross.

HEARI NG OFFI CER KRAMER: Okay. And again that's
bet ween you and the applicant pretty much.

MR. LAMB: That is correct.

HEARI NG OFFI CER KRAMER: That is correct. Are
you fol ks going to submt a revised or stipul ated
condition or something like that?

MS. GANNON: W may.

HEARI NG OFFI CER KRAMER: Okay. Al'l right we'l
give that five for cross at this point.

MR. LAMB: Thank you, sir.

MS. MLES: W may -- CURE may have
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cross-exam nation for staff's witnesses on transm ssion
system engi neering

HEARI NG OFFI CER KRAMER: Well, were we talking
about safety or TSE?

MR. LAMB: Saf ety. I was tal king about safety
sir.

HEARI NG OFFI CER KRAMER: Okay.

MR. LAMB: I was tal king about transm ssion |ine
safety. BNSF.

HEARI NG OFFI CER KRAMER: Okay. So if you have
the only witness in safety or engineering rather, did you
want to cross-exam ne staff, did you say.

MS. MLES: The staff.

HEARI NG OFFI CER KRAMER: And did you have anyone
in particular or whoever they want to offer for your?

MS. M LES: | don't remember the name off the top
of my head that was in the Supplemental Staff Assessnment.
Per haps Chri stopher Meyer.

HEARI NG OFFI CER KRAMER: Okay, and the nunber of
m nutes again, |I'msorry?

MS. M LES: Ten m nutes.

HEARI NG OFFI CER KRAMER: Ten, okay.

PROJECT MANAGER MEYER: And just for ny
clarification, was this on anything specific, so | make

sure | have the right --
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MS. MLES: This is related to Dave Marcus's
testinony Dave Marcus's testimony and we'll be asking
guestions of staff relating to that testimny. And the
staff -- the sections of the Staff Assessment that are
cited in that testinmony.

HEARI NG OFFI CER KRAMER: Cul tural resources is
going to be on the 18th. And since that's not out, that's

probably not inpossible get estimates. As a practica

matter, if we go forward then, we're going to have to |
think just decide at the -- well, we only have a few
topics, so everybody will come that day with everything
t hey need, but we'll have to allocate things at the

begi nning of the hearing. There won't be a chance for a
prehearing conference.

Geol ogi cal and pal eontol ogi cal resources. Any
issues with regard to that topic?

Okay, that's uncontested.

Wast e managenent, which is different of course
t han hazardous waste, which we've previously discussed.

Okay, a topic that's not on this list yet, but
will be in a monment is overrides. There is always, with
t hese cases especially, the possibility that in order to
approve the project, if that's the Commttee's desire or
to recomend its approval that because there were either

LORS i nconsi stencies or environmental impacts that could

EHLERT BUSI NESS GROUP (916)851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

74

not be mtigated, that the Comnm ttee would have to
recommend that the Comm ssion override.

So our -- | can't remember if | put it explicitly
in the notice, but I believe I've said it in the past, and
we ask that the parties bring their evidence as far as
overrides go to these hearings. W' re not planning on a
t wo- part process where the Commttee first decides whether
or not there is a need to override and then convenes
anot her hearing to discuss that. W want to take care of
t hat up front.

And really overrides -- it's combination of facts
and argument. So of course the argunment you'll make in
favor of overrides, if it's necessary, would be in your
briefs. But you need to have evidence on the table to
support your argument. So the evidence is what would you
bring to the hearings.

So is the -- we've already got -- | think we've
got sonme time for project description and soci oeconom cs
whi ch are kind of the traditional places where that Kkind
of information could be brought in.

My having sprung this on you, at |east as the
guestion of where it goes, m ght mean that you think you
need a little bit nore time to put in evidence. Although,
| suspect that only the applicant is really interested in

supporting that sort of argunent, and would be the only
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one offering evidence.

MS. GANNON: And we've already put in written
testimony on that subject matter and we woul d be offering
Sean Gallagher as a live witness on this.

HEARI NG OFFI CER KRANMER: Ckay, so woul d anyone
object if we nmade that explicitly then part of the project
description discussion?

Seeing none, I'll just make a note here that this
i ncludes evidence supporting overrides, if necessary.

MS. GANNON: And one clarification about the geo
i ssue, which we said was not contested, we have contested
some conditions related to the geology. They are really
related to the detention basins, which we are going to be
offering testimony on in our water issues. But in case
staff's witnesses wanted to address those issues |live or
wanted to cross them on that, | just want to make the
parties aware of we actually have -- we have requested
some changes to two of the geo conditions, and would be
pl anni ng on addressing that |live at the hearings.

HEARI NG OFFI CER KRAMER: Okay, so how about if we
say we'll combine that with soil and water to discuss
applicant's condition amendment requests?

MS. GANNON: Thank you.

MS. SM TH: M. Kranmer, Sierra Club would Iike to

reserve 15 m nutes for project description now.
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HEARI NG OFFI CER KRAMER: Okay, and that would be

in the nature of cross-exam nation, | suppose?

MS. SM TH: Yes, sorry.

HEARI NG OFFI CER KRAMER: Oh, that's okay.

MS. M LES: CURE would like to change its
estimate to 20 m nutes.

MR. BASOFIN: | think Defenders would |like to
change to 30 m nutes as well from 20.

HEARI NG OFFI CER KRAMER: You were 15.

Okay, well let's | ook here then. Ckay, when you

total this up, you end up with -- the |ast page isn't

total ed, but that's about an hour and 20 m nutes. So we

end up with basically 35 hours over three days, that would

be 10 hour days. And we don't quite have three full days.

And we have nothing in here for the 18th. Does anybody

have the feel for how much tinme we're going to need on the

18th for cultural and the traffic issues?

MS. GANNON: ' m somewhat reluctant to answer
t hat question for two reasons. One is we feel that the
cultural resources hearing will probably be not a very
| ock hearing. We feel that we have resolved nmost of the
i ssues and we are hopeful that we will be in agreement

with the staff's assessment when it's issues.

However, we are very reluctant to move any of the

i ssues off of this cal endar. We would |like to concentrate
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on trying to get this schedule into a form which we think
will be sufficient to air these issues, but to avoid
duplication of discussions and to try to get through this
as much as we can, because we'd really Iike to be able to
get these issues done and if briefing is needed to be able
to do it following the close of the hearings next week, so
t hat we can have as nuch resol ved as possi bl e.

HEARI NG OFFI CER KRAMER: | wunder st and.

MS. GANNON: | guess there's only one reason why
| was hesitant to say that.

ASSOCI ATE MEMBER BYRON: \Who's that argument
comng from please?

MS. GANNON: This is Ella Gannon counsel to the
applicant.

ASSOCI ATE MEMBER BYRON: Thank you, Ms. Gannon.

MS. M LES: Hearing Officer, we really cannot say
to what -- how nuch time we're going to need until we see
the Staff Assessment, because we believe it will be
changed dramatically fromthe original Staff Assessnment
for this project. And so it could vary pretty w dely.

HEARI NG OFFI CER KRAMER: Okay what about traffic
t hough, do you have a great interest in that?

MS. M LES: We don't anticipate having a great
interest in traffic.

HEARI NG OFFI CER KRAMER: Okay, and the Sierra
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Cl ub, do you have any interest in cultural at all?

MS. SM TH: No, | don't. We don't anticipate
participating in that proceeding.

HEARI NG OFFI CER KRAMER: Ckay, any of the other
intervenors are you going to be actively involved in the
cul tural discussion?

MR. JACKSON: This is Pat Jackson. Both the
cultural transportation go to the heart of the issue of
access to the private property.

HEARI NG OFFI CER KRANMER: Ckay, and that raises a
poi nt for ne. It may be that the issue of what
the -- what the Comm ssion's ability to address M.
Jackson's access issue is legally is something that we
shoul d have the parties brief. And I think it would be
useful to have that briefed prior to our hearing. W
al ready have the regular briefs -- and that's the hearing
on the 18th that |I'm speaking to now. W have the regular
briefs due on the 18th, but that's not going to be
effective for that issue.

Woul d it be possible to have the parties brief
the specific issue of the authority of the Comm ssion and
any |l egal arguments they want to -- or authorities they
want to call to our attention regarding the access issue
one week before the hearing on the 18th, so that would be

the 9th?
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MR. JACKSON: M. Kramer, this is Pat Jackson
again. The issue is not only access. Part of the issue
is the fact that people, the BLM and the applicant have
wi t hheld information from me and other parties, which
prevent this hearing to meet CEQA. The primary goal of
CEQA, as pointed out in my prehearing conference
statements, is that the information be presented so the
parties can consider and analyze it and comment. That is
t he heart of our this issue.

| mean, you can say all day long, you know, that
you do not have the authority to tell the BLMto give nme
i nformation. But the fact of the matter is, is --

(Thereupon a noi se was heard.)

MR. JACKSON: Am | still on?

HEARI NG OFFI CER KRAMER: Yeah. Are you still
there -- can you hear us?

MR. JACKSON: ['"m sorry. That wasn't me, | don't
believe.

HEARI NG OFFI CER KRAMER: It Iooks like it m ght
have been Jenni fer Draper.

MR. JACKSON: Okay, well again, you know, | can
see the time constraints you know in the hearing, okay.
And some of these issues, in my mnd, can be resolved, you
know, not necessarily in a formal setting. W' ve had

meetings before, the applicant, BNSF and so forth to
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resolve this issue. | think at this point in time it
behooves the parties to make a good faith effort, right,
to address these issues.

Ot herwi se, you know, you'll spend a |ot of time
addressing these issues, but the fact of the matter, it
won't meet CEQA.

HEARI NG OFFI CER KRAMER: Well, | think a
t hreshol d question for the Commttee is, is whether this
is a CEQA issue.

MR. JACKSON: Well 1 didn't --

MS. GANNON: Hearing Officer Kramer, we are happy

MR. JACKSON: l"m sorry.

HEARI NG OFFI CER KRAMER: Go ahead, M. Jackson
first, and then Ms. Gannon.

MR. JACKSON: Okay, if the BLM withholds
information, and information is the primary issue of these
hearings, right, then how can it be argued? | nean, |
need that information, you know, to protect my property
ri ghts. | need that information to fully participate in
t hese hearings. And that information, at this point in
time, is not forthcom ng. And |'ve had to go to the great
extent, you know, of filing a Freedom of Information Act
request and pulling in another governmental agency.

HEARI NG OFFI CER KRAMER: Well, no, my point is
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that it's not clear to me that this is an environmental

i ssue. It sounds as if you're trying to argue that it is
one. So | think it would be helpful for the Commttee,
for the parties to brief and they can choose to brief or
not . If they're not interested in the issue, they don't
have to.

| woul d expect that you would be interested, the
applicant is interested, maybe staff, | don't know.

MR. JACKSON: | wunderstand -- this is Pat Jackson
agai n. | understand that the Conservati on of Bighorn
Sheep are very interested. | also understand that outside
parties, including the Center for Biological Diversity is
very, very interested in this.

There's been some recent court cases on the issue
of closing roads, and that is a cultural, a
transportation, a |and-use issue. It covers the whole
board. I mean, explain to me does anybody want to propose
that the private property owners that are indicated and
not apart be |land | ocked?

HEARI NG OFFI CER KRAMER: Well, |I'm not going to
get into a debate with you.

MR. JACKSON: They just don't want to take away
their property rights which is now a part of the proposal.

HEARI NG OFFI CER KRAMER: Well, it may be that

this is not the proper forumto enforce those rights.
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MR. JACKSON: | agree.

HEARI NG OFFI CER KRAMER: And what the Commttee
wants to hear is |egal argument from the parties about
whet her -- first of all to explain the issue perhaps nore
precisely, and the |law that revolves around it, and also
to explain whether the commttee has the ability to
address the issue or if it is sinply something that's
beyond our | egal authority.

Ms. Gannon.

MS. GANNON: The applicant is happy to brief the

issue and we will also give factual explanation that

denmonstrates that this road -- his land will still have
access. So there is a factual presentation as well, and
we will -- we can submt that. And you said by the 9th?

When did you ask for it?

HEARI NG OFFI CER KRAMER: Let's see that's -- what
day of week is that?

MS. GANNON: That's a Monday.

HEARI NG OFFI CER KRAMER: Monday. It woul d
be -- no the 11th.

MS. GANNON: The 11th, okay.

HEARI NG OFFI CER KRAMER: Yeah, | was -- |I'm
wor ki ng ni ne day weeks. That wasn't my intention.

(Laughter.)

MS. GANNON: So are we.
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HEARI NG OFFI CER KRAMER: And M. Jackson, to the

extent that they do this, you'll be advantaged because you
will then have a preview of their arguments, but so will
the Commttee. And that will help us be able to deal with
t hat .

MR. JACKSON: But again, the issue is, is will |
have enough time to present, you know, a convincing
argument, if they're going to do it on the 11th?

HEARI NG OFFI CER KRAMER: No, they're just going
to submt briefs then, so that everybody can | ook at them
and prepare for the hearing on the 18th.

MR. JACKSON: Okay. "Il do whatever | can to

resolve these issues.

HEARI NG OFFI CER KRAMER: Well, and it may or may
not resolve in your favor. It may be that you have to go
somewhere el se to make your points. We'IlIl have to see

what the law tells us.

Okay, so project description is going to include
the evidence, if parties are offering evidence supporting
overrides.

Wth that little addition, we're now up to -- |
really don't even want to |look. We're still about 35
hours total.

STAFF COUNSEL ADAMS: M. Kramer?

HEARI NG OFFI CER KRAMER: M. Adans.
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STAFF COUNSEL ADAMS: On the override issue, I'm
just seeking clarification on in adding that to project
description, is it your intent that that would be a
di scussion or identification of the benefits of the
project -- and the --

(Thereupon a noi se happened.)

STAFF COUNSEL ADAMS: The reason |'m asking is,
|l ogically, if we're actually talking about the benefits
and whet her they are such that would override remaining
significant effects, logically, it seems |ike that would
bel ong after we march through all the environment al
i mpacts.

So | was sitting over here trying to think how it
woul d work to address that right at the beginning of the
hearing, if that's when we're going to deal with project
descri ption.

HEARI NG OFFI CER KRAMER: Well, we could do it at
t he end. I think as a practical matter, most of the
evidence is already in. Socioeconom cs tal ks about the
benefits to the, you know, jobs and other things I|ike that
to the community.

(Thereupon a noi se was happened.)

STAFF COUNSEL ADAMS: | guess one other thing
just to make you aware of is that Terry O Brien would

likely be -- if we're presenting a witness on override,
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woul d likely be the witness there as opposed to
Chri st opher Meyer.

HEARI NG OFFI CER KRANMER: Ckay, well does anybody
el se feel strongly that we should wait till after the
evi dence to hear about the facts that m ght support
overrides?

MS. GANNON: OQur original intent was to have it
first with the policy overview. That's what we also did
in the Imperial valley proceedings. And it seenmed to sort
of, we thought, set the stage and have a discussion. As
you said, the evidence has initially been presented. It's
out there. We think people know the facts and that it's
an appropriate time to discuss it. But if staff feels
strongly about it or M. O Brien is only avail able at the

end, we can nove that.

STAFF COUNSEL ADAMS: No, | don't know of any
availability problem If it's been done before and
wor ked, then that's fine. | was just raising a -- kind of

ment al block | was having with it.

HEARI NG OFFI CER KRAMER: Okay. So how | ong do
you think M. O Brien will need? Because I'll add him
here to the project description testimny. Ten m nutes?

STAFF COUNSEL ADAMS: Yeah 10 m nutes, sure.

HEARI NG OFFI CER KRAMER: Okay, hold on a second.

(Thereupon a discussion occurred off the record.)
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ASSOCI ATE MEMBER BYRON: This is Comm ssioner
Byron. Just checking to see if we're all still connected

HEARI NG OFFI CER KRAMER: Yeah, we were having a
[ittle side bar here. So we'll be back in a second.

(Thereupon a discussion occurred off the record.)

MR. BOOTH: This is Richard Booth of Lahontan
Wat er Boar d. I"mstill connected, but | m ght not be for
much | onger.

HEARI NG OFFI CER KRAMER: Ckay, this is Pau
Kramer, in case you forgot.

Oh, good the person who was making those noises
hung up her phone. Excel | ent .

Okay, we've covered all the topics. W filled
all the spaces. W have -- we have requests for nore time
t han we have. And some of you have been forthcom ng with
of fers of reductions in the time that you think you need
for cross-exam nation and the |ike.

But | want to ask if there's any other -- do we
have any other opportunities to further reduce the time
t hat we have estimated?

"Il just go over it again. Project description
now is up to 2.3 hours. Land use is nearly four
hours -- I'msorry. What is the total on that? Land use
is an hour and a half.

Air quality is, oh, just an hour.
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Efficiency and reliability are about an hour.

Visual is three and a half hours -- no, |I'm
sorry, two hours.

Greenhouse gases is a wash.

MS. GANNON: We can go down on visual now that
we've taken off glint/glare.

HEARI NG OFFI CER KRAMER: ©Oh, okay, great. I had
you for 30 m nutes and 30.

MS. GANNON: We can do 15 and 15.

HEARI NG OFFI CER KRAMER: Thank you.

PRESI DI NG MEMBER EGGERT: Sounds |i ke Paul has
put on his auctioneer hat.

(Laughter.)

PRESI DI NG MEMBER EGGERT: Do | hear 107

(Laughter.)

HEARI NG OFFI CER KRAMER: Ckay, alternatives was
about a little under two hours, with an hour for the
applicant. Do you need that much time? The others are
only going to come at you for about 40 m nutes | ooks |ike.

MS. GANNON: How about if we go 20, 20.

HEARI NG OFFI CER KRANMER: Does anybody have the
feel for how much public conmment we're likely to receive?
| know that's always throwi ng darts, but --

MR. JACKSON: M. Kramer, this is Pat Jackson

HEARI NG OFFI CER KRAMER: Go ahead.
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MR. JACKSON: Let's just zero out my 40 m nutes
at this hearing, and I will -- pencil me in for 40 m nutes
on the 18th, because that's going to be the real issue.

HEARI NG OFFI CER KRAMER: Are you tal king about
vi sual ?

MR. JACKSON: No, no, no. | *'m tal king about | and
use.

HEARI NG OFFI CER KRAMER: Okay, so |l and use woul d
probably be next week, so you'd be swapping that to some
ot her topic?

MR. JACKSON: Well, no, what I'll do is |I won't
address any of the issues or take up any time at the
evi dentiary hearing. One, because | don't have any
evi dence to present. Two, nmy argunments -- whatever | say
is going to be rebutted. And three, you know, the real
i ssues are going to be, you know, put out there to the

18th, as | see it.

So I'"'mgiving you the 40 m nutes here, but I'm
hoping that 1'll have an opportunity to be heard on the
18t h, when transportation will be addressed.

HEARI NG OFFI CER KRAMER: Okay, so you would
address your l|land |locking issue in transportation?

MR. JACKSON: Correct.

HEARI NG OFFI CER KRAMER: In my mnd, | see a | ot

of cross-over issues with |Iand use, but as long as the
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parties understand that some of that may sort of flop back
on to | and use, that's fine with us. Does anybody obj ect?

MS. SMTH: Well, I'm not objecting, but this is
just a new topic for us. And | have no idea what
addi tional access or different access would [ook Iike with
respect to the project footprint and the site. So if al
of a sudden we've got a road where, you know, Desert
Tortoise are currently living or some other issue -- and
you know, | don't know.

MS. GANNON: There is no change in the project as
a result of this. This is just for clarification of how
this access will be given. There's no change. The map is
t he same.

MS. SM TH: | just wanted to -- | guess | wanted
to reserve the right to take a |ook, you know, and
understand what this means for the project site. That's
al | .

HEARI NG OFFI CER KRAMER: Okay, and this brief
that's com ng on the 11th, hopefully will --

MS. SMTH: -- will enlighten us. And then
if -- | guess what |I'm saying is once |I'm enlightened and
if there are subsequent biol ogical resource issues as
result of this briefing, I'"mjust putting that out there
and giving you a heads up that there may be sone

responsive briefing, if that's the case.

EHLERT BUSI NESS GROUP (916)851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

90

PROJECT MANAGER MEYER: This is Christopher Meyer
with the staff. Just a clarification. The briefing
you' re tal king about, you're just explaining the current
situation that was assessed in the Supplemental Staff
Assessment or are any of the parties | ooking at presenting
something to the staff that staff will have to analyze as
somet hi ng new?

MS. GANNON: No. We would just be intending to
explain to the Comm ttee how access will continue to be
provi ded, not a change in the project at all. And then we
woul d address the issues that have been raised about
whet her this is something that the Conm ssion should even
be considering.

HEARI NG OFFI CER KRAMER: Okay. Thank you.

Then we had air quality at an hour -- a little
under an hour. Do we really have any air quality issues
or are we just -- and | know it's sort of a tradition in

our case, is that we have an air quality presentation,
because we assumed sonme menbers of the public are going to
be interested, but | wonder if that's really the case for
a renewabl e project.

MS. M LES: Someti mes there are overl aps between
air quality and water needs. And so, | mean, in terns of
CURE' s cross-exam nation, we would be satisfied if an air

gquality expert could be available during water supply or
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soil and water, consideration. I*'m not sure about the
ot her parties.

MS. GANNON: In terms of the applicant, our
intent was to present information about a submttal that
was made in which we are going to be using tenporary
construction generators and we want to present this
i nformation. It is presented in our testimny, but we
al so wanted to present it |live and give people an
opportunity to cross the w tness. We re-ran the air
model s and made sure that it didn't change any of the
results and we were -- that's the intent of us putting a
live witness on for air.

HEARI NG OFFI CER KRAMER: And has that already
been built into the FDOC?

MS. GANNON: That was been subm tted. It was not
di scussed in the Supplenmental Staff Assessment.

HEARI NG OFFI CER KRAMER: So it's new since that.

MS. GANNON: It was new since the Suppl enenta
Staff Assessment, yes.

HEARI NG OFFI CER KRAMER: Okay, are the
intervenors aware of that filing? |Is it an issue for you
potentially?

MS. M LES: Potentially.

HEARI NG OFFI CER KRAMER: Okay, so we need -- that

shouldn't take nearly an hour though, if that's all we
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need to tal k about, should it?

MS. GANNON: We don't think so.

HEARI NG OFFI CER KRAMER: Ms. MIles?

MS. M LES: | believe we had only requested 10
m nut es anyway.

HEARI NG OFFI CER KRAMER: That's right, you were
10 m nutes.

Okay, well, hopefully that will go quicker.
Maybe that's the best we can hope for that.

Efficiently was about an hour and a half combined
with reliability, that is.

And visual was 1.3 hours. | was going backwards
| guess.

Al ternatives an hour and a half. There's a |ot
of material there, so | could see where that m ght take
awhi | e.

Wor ker safety, fire protection. Let me ask, are
there issues besides the county's issue? Well, we have
the railroad's concern about the hydrogen. And the
counties concerned about financing the improvenents to
their emergency response system but do we have any
ot hers.

MS. GANNON: Not from the applicant's
perspective.

HEARI NG OFFI CER KRAMER: Three hours does seem a
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bit much for that. And two hours was from the applicant.

MS. GANNON: We can definitely come down from
that. Let's do 30, 30.

HEARI NG OFFI CER KRAMER: That's a hel p.

MS. GANNON: Twenty, twenty.

HEARI NG OFFI CER KRAMER: Twenty, twenty, okay.
Do | hear -- you m ght want to quit before you hit zero.

Okay, then that brings us down under two hours.

And if you talk less, presumably the others will have
to -- or will have less to ask you about. So that m ght
be an incentive actually, if I can sell it that way.

MS. GANNON: It doesn't always work that way.

HEARI NG OFFI CER KRAMER: No, | know.

Hazardous materials was no tine.

Soil and water is going to be our next big one, |
t hi nk. And that was -- oh, scroll correctly. That's 5.6
hours. Applicant, staff and CURE, all needing an hour
each for cross-exam nation. And the applicant has an hour
of direct testinmony. Is there a little bit of roomto
squeeze in there?

MS. GANNON: This is one we will obviously try to
keep it less than that. But |I'm hesitant to commt to
being | ess than that, because we are tal king about water
supply here. W're also tal king about Sedi mentation

issues. As | said we're doing our geo issues here. So |

EHLERT BUSI NESS GROUP (916)851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

have three witnesses that we need to have a conversation
with. | just -- | don't really want to say |ess than an
hour. Again, we'll do the best we can to keep it |ess

t han that, but we've been giving.

94

HEARI NG OFFI CER KRAMER: Okay. Not hi ng on noi se.

What was that? Oh that must be bi ol ogy. Bi ol ogy

is 15.8 hours. I think I made the m stake of saying we
woul dn't start earlier than 9 a.m every day -- any day.
Al t hough, maybe that's -- I'm not going to call that a
m st ake.

Okay, Sierra Club, three hours of
Cross-exam nati on. CURE, two and a half hours of direct

testinony and anot her hour and a half of

cross-exam nation. The applicant two hours for direct and

anot her two hours for cross.

MS. SM TH: M. Kramer, point of clarification.
Does that presume the traditional nodel or where you get
everybody in the center and do the informal thing?

HEARI NG OFFI CER KRAMER: Oh, good point.

Let's -- in the notice |I believe, | certainly intended to

and | believe | said that we would be considering the use

of panel presentations and we still |ike that, right.
PRESI DI NG MEMBER EGGERT: Yes.
HEARI NG OFFI CER KRAMER: So do we have anybody

who wants to argue agai nst that?
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And does -- with that in m nd, does that nmake you
t hink that maybe bi ol ogy especially, which probably | ends
itself to panels pretty well, could go somewhat quicker,
at | east?

STAFF COUNSEL ADAMS: Staff was proposing the
ot her agencies as a panel, so the four -- we believe four
representatives of the other REAT agencies would be
t oget her and then we woul d have two staff members testify
separately. It's a pretty conmplicated | ong section of the
SSA to have them summari ze and go over a few of the
cont ended points.

So we woul d be presenting six witnesses. | think
we could put the two staff witnesses together and then the
four from other agencies together.

HEARI NG OFFI CER KRAMER: Why couldn't they all be
t oget her?

STAFF COUNSEL ADAMS: Well, the federal agency
wit nesses can't be sworn, because of the hoops that have
to be junped through for that to happen, so they are
providing information, not testifying.

| suppose we could swear the State agencies' reps

and not the federal, and put themall on, but I -- again
we -- we're going to want to direct certain questions and
to staff as opposed to the |arger group. It may be

confusing and nore time consumng if we're continuously
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having to invite certain people to respond and ask others
to stand asi de. I mean physically we could put six chairs

up there | suppose.

HEARI NG OFFI CER KRAMER: I think we would prefer
t hat, because it's more efficient. You know, we'll to
have monitor -- if everybody wants to say yeah, | agree
with himor her, well, in some ways we'd be lucky if they

confined their comnments to something as brief as that.

But, we can discourage people frompiling on, you know, if
t hey have nothing to add. But the beauty of the panels is
t hat we get one issue, you know, one mcro issue out of

t he way, as opposed to spending a |lot of time having the
attorney try to remenber for the witness what was said two
hours ago, which is, you know, sometimes you get into five
m nute arguments about what was really said. And we're
trying to avoid that sort of thing.

So we were probably envisioning even bigger
panels. You know, maybe with enough space, so nobody, you
know, can punch each other, but maybe the applicant
wi t nesses and the staff's witnesses could be at an even
bi gger table, or two tables -- or yeah. And we're not
averse to letting the experts ask questions of each other.
You know, | think sometimes the attorneys worry that
t hi ngs can getaway fromthem But it don't bother wus if

t hat wor ks better.
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PRESI DI NG MEMBER EGGERT: So Hearing Officer
Kramer, this -- | definitely prefer the panel approach.
And I do think it is more efficient and nmore illum nating
to the topic. And actually we did have the officials from
t he other agencies participate in a very simlar related
case without being sworn in, and |I think they did provide
a | ot of valuable input into the record.

The one thing we did do, which I think was nmostly
successful, was we did split the biological topics, we
split animals from plants as away of, you know,
del i neating anong -- there's sonme cross over, but | think
it worked relatively well. So that's -- if that can
accommodate the availability of the witnesses as well.

MR. BASOFI N: M. Kramer, Defenders is in support
of informal panel approach. The one issue that we raised
in our prehearing conference statement was we think it's
i mportant that the parties have an opportunity to follow a
line of questioning to itself | ogical conclusion. | think
in eliciting testinmony, particularly on cross-exam nati on,
that's an important thing for the parties to be able to do
to make sure we have a coherent record in front of us,
when we go into briefing.

And so we would just request that the Commttee
allow the parties to do that.

HEARI NG OFFI CER KRAMER: As | recall, that's what
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happened in Ivanpah pretty. You asked all your questions.
And then when you were done, it moved to Ms. Smth, for
i nstance.

MR. BASOFI N: Ri ght .

HEARI NG OFFI CER KRAMER: So yeah we're

not -- it's not a total free for all. W're, you

know -- you're all trying to talk over each other and see
who' s question gets answered. But we find it nore
efficient to have -- if you have a question to have, in

some cases, the applicant's witness, and the staff's

wi t ness and your witness give their perspectives on it one
after the other, rather than, you know, they're separated
by 20 or 30 pages of transcript.

MS. MLES: Two clarifications. CURE also
supports the informal process. Just one clarification is
t hat we agree up front what the categories are going to
be, because | prepare my questioning based on categories.
So if it's animals and plants, that works great for me.

At the Inperial hearing, we also divided it into
Conditions of Certification or |ooking at the mtigation
package. And that nmade it a little bit more difficult.

So if we can just agree up front to categories, that would
makes things much snoot her.

HEARI NG OFFI CER KRAMER: Okay, so what's your

proposal, just animals versus plants and don't dig down
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any deeper than that?

MS. M LES: That works for me. And also if we
coul d ask questions to specific witnesses.

HEARI NG OFFI CER KRAMER: Ri ght to start, and
somebody el se may want to chime in afterwards.

MS. MLES: Afterwards, that's fair.

MS. GANNON: The applicant also supports the
suggestion, and we think dividing it really does hel p.
And we again hope that that would be able to be utilized
to reduce duplication of |ines of questioning. Once a
I ine of questioning has been gone through, hopefully we
don't have to retread ground and can get through in |ess
t han 15 hours.

The reason that we suggested in the other related
proceeding that the mtigati on measures be done
separately, because the panel that was available fromthe
State and federal agencies were really there to
speak -- they wouldn't -- like the State agencies -- the
federal agencies couldn't speak about what mtigation, for
exampl e, would be included in a biological opinion to be
issued. That's in draft form but has not issued yet.
They coul d not speak in these proceedi ngs about that, but
t hey coul d speak generally about mtigation approaches,
and particular the changes in the mtigati on nunbers and

dol I ar figures, which was one of the main subjects of
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di scussion and probably will be a main subject of
di scussi on here.

So it may make sense that be discussed separately
again just because of the participation of the agency
panel, what they can and cannot address.

HEARI NG OFFI CER KRAMER: So do they need to be
excused or just --

MS. GANNON: They just didn't -- they just sort
of gave their initial discussion of it and then
sonmetinmes -- |like the federal agencies said they couldn't
answer questions fromus. They could only answer
guestions from you.

So we would have to ask you to ask a question to

them  And whether that's going to happen again in that

way, |'m not sure, but it seemed because of the procedural
chall enges, with that, it seemed to make sense to break
t hat out separately. And then to have really -- because

they weren't really having a very substantive di scussion
about, you know, the particular habitat on this site. It
was nore about the approach of the agencies is what they
wer e addressing. And | don't know if staff knows if
that's the intent here as well or if they're going to be
avai |l able to discuss the particular project related

i mpacts and their analysis

Does staff know?
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STAFF COUNSEL ADAMS: Well, I think staff
bi ol ogi sts are the ones who are going to be tal king about
project specific. I don't think all of these other
agenci es have done a approving agency type review perhaps.
| don't know.

MS. GANNON: Or they may have not conpleted it
yet. As | said, they just said in the earlier
proceedi ngs, they said she weren't able to testify on
that, so that was our suggesting about it, preparing
guestions and how to think about breaking it out. That
seemed to be a |line that made sense.

STAFF COUNSEL ADAMS: Well, and I'd add one
conplicating factor on a really |arge panel that's going
to be up there for hours, is some of the other public
agency public have expressed that they may not be
available late into the night. | guess word is getting
out that these hearings go | ate.

So | mean to the degree that putting all 15 or so
bi ol ogi sts on one panel is going to nmean they're up there
for eight hours. You know, | think that becomes and i ssue
too, and it m ght be more humane to brake it up into
smal | er panels and | et people go after everyone's had a
chance to question.

MS. SM TH: And al ong those lines, M. Kramer,

because the Desert Tortoise has different |egal
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requi rements surrounding its protection and mtigation and
conditions, | would ask that we did Desert Tortoise sort
of in one, you know, stream rather than jumping around to
ot her species and then back and forth with Desert
Tort oi se. It just may make nore sense for the record, at
| east from our perspective.

HEARI NG OFFI CER KRAMER: No of fense to the sheep
t hough, right?

MS. SM TH: No

(Laughter.)

MS. SMTH: We | ove sheep.

(Laughter.)

HEARI NG OFFI CER KRAMER: Okay. Wel |, these
t hings are al ways a work in progress. But you know, |
know t he two of us have had a couple cases under our belt
now with these. So we'll go ahead with the -- with that

f or mul a. Ani mal s, Desert Tortoise first, and then we'll

finish -- or then we'll have the plants. And
then -- yeah, | think -- so we're thinking that
maybe -- do you want to break out the mtigation, because

t hat m ght cause some experts to have to stick around
| onger than if we can -- yeah is there -- are there a | ot
of issues with mtigation?

| ' m guessing there probably are in these cases.

They al ways do seemto be. That's where the rubber neets
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t he road.
So |I'm seeing, yes.
MS. GANNON: We have a nunber of things we'd |ike

to discuss with mtigation, yes.

HEARI NG OFFI CER KRAMER: Ckay, well, we'll have
to play it by ear. | sometinmes forget that people need
breaks. Although as |I get ol der, |ess so. But so, you

know, if we're going on too |long, you know, just awe
friendly rem nder will help. And we'll play it by ear and
try to get through that as efficiently as we can.

So that brings us to -- let's see, we're going
down the list. So did we have any offers to reduce their
time on biology? | didn't hear any. W 're at 15 hours.
So -- are there time constraints we need to know about
regardi ng Thursday. That seens the nost |ogical day to
tackl e bi ol ogy.

MS. GANNON: We have a difficulty, and I'mtrying
to see if we can have our -- the one water witness who is
just available at 9 a.m from Spain or early on Thursday.
| have sent out Emails seeing if can | get himto change
to Friday, but | have not heard back yet.

HEARI NG OFFI CER KRAMER: How | ong woul d we need
for hinm?

MS. GANNON: He's probably about 20 m nutes.

MR. LEI BA: Ella, this is Angela Leiba. He' s
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avail able at 9:30 on Friday, if that works.

MS. GANNON: That's our --

MR. LEI BA: Bob Scott.

HEARI NG OFFI CER KRAMER: Anyt hing el se?

MS. GANNON: We're not sure that that's the
answer. We're trying to get something from Email.

HEARI NG OFFI CER KRAMER: Yeah, yeah, we didn't
guite hear whatever was said on the phone, anyway.

MS. GANNON: That's good.

(Laughter.)

HEARI NG OFFI CER KRAMER: Okay.

STAFF COUNSEL ADAMS: Staff's only request on
scheduling, would be that the BLM, Fish and Wldlife
Service and -- who am | forgetting? -- Fish and Gane
be -- the panel that they appear -- be on early enough in
the day that we aren't |osing people fromit during --

HEARI NG OFFI CER KRAMER: Did you say Friday or
Thur sday?

STAFF COUNSEL ADAMS: Well, Thursday. | may have
said Friday.

MS. SM TH: M. Kramer, 1'd strongly urge the
Commttee to get -- that we get started on Thursday
mor ni ng on biology and just -- and take care of this topic
in one day. I mean we had -- it was such a nmess in

| vanpah. You know we started at eight o'clock at night
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and the next day we came back, and it was disjointed. And
it frankly you know did not serve the topic well. And I
can tell us getting bogged down here. We know we're going
to get bogged down. It's not going to be 20 m nutes and
then we shut down and we nmove on to biology.

So | just strongly encourage the applicant to get
a witness on Friday morning to address that issue -- on
your water issue, so that we can do biology in one day
continuously wi thout having to break it up.

HEARI NG OFFI CER KRAMER: Okay, so that was the
one issue -- or the applicant had the one witness that was
M. Byall?

MS. GANNON: No, that's Bob Scott.

HEARI NG OFFI CER KRAMER: Oh, Bob Scott. Okay.

MS. GANNON: All the other witnesses can be
avail abl e any other tine.

HEARI NG OFFI CER KRAMER: He really wants
Thur sday, but you'll check on that. And so |I think Friday
woul d be the best place for water if we can make that

work. And then let's see, wildlife agencies want

Thur sday.

So how about if we commt to going as |late as we
need to to finish biology on Thursday and we'll|l start with
that. And then we'll start with soils a Friday. And we

have to spread the other around.
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But et me go off the record.

(Thereupon a discussion occurred off the record.)

HEARI NG OFFI CER KRAMER: The question is still on
the table about whether we're ready to go to hearings next
week. And | want to open up the floor at this point in
time for any last arguments that the parties want to nmake
about whet her we should be going to hearing next week or

doi ng somet hi ng el se.

M. Jackson are you still there?

MR. JACKSON: Yes, I'mstill here. And again I
contend --

HEARI NG OFFI CER KRAMER: Well, unless you've got
somet hi ng new. I think we've heard you pretty thoroughly.

MR. JACKSON: Okay. Then I'm going to say this.
At this point in time, those two sections of the
Suppl emental Staff Assessnment do not meet LORS.

HEARI NG OFFI CER KRAMER: And you're speaking of
| and-use and traffic?

MR. JACKSON: Yes.

HEARI NG OFFI CER KRAMER: Does anyone el se want to
speak to the issue of whether we're ready to go ahead on
some or all of the issues on next Wednesday?

MR. RITCH E: Yes, M. Kramer. This is Travis
Ritchie with Sierra Club. As we stated in our prehearing

conference statenment, just generally speaking we believe
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t hat many of the mtigation matters proposed for

bi ol ogi cal resources and many of the conclusions made for
bi ol ogi cal resources defer the issue until further studies
pre-construction studi es and what not.

So as a general matter, you know, we don't
necessarily think the record is as conplete as it needs to
be at this point and just wanted to state that opinion on
the record here.

HEARI NG OFFI CER KRAMER: So you woul d prefer that
some of those studies were done before we made our
deci si on.

MR. RITCHI E: Yes, | would.

HEARI NG OFFI CER KRAMER: Okay. Anyone el se?

STAFF COUNSEL ADAMS: Well, staff feels we're
ready to proceed, with the exception of the two areas,
cultural and traffic and transportation. Where studies
are required, it is to obtain additional information to go
the extra mle in trying to identify additional resources
t hat have not been found yet, and certainly that is not a
stance that can be criticized of not having evidence of
certain inmpacts, but |ooking -- continuing to | ook for
evidence and mtigating if it's found. So we think we're
ready to go, except for those two -- with those two
exceptions.

MR. BASOFI N: M. Kramer, this is Joshua Basofin
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with Defenders of WIldlife. | generally concur with the
statement of Sierra Club and I want to state specifically
| think the absence of a Desert Tortoise
transl ocation-relocation plan is a tremendous i nmpedi nent
to moving forward in these hearings.

It's of great inportance to biological resources
in general and to the m nim zation avoi dance and
m tigation measures for the Desert Tortoise. And ny
understanding is that that document will be forthcomng in
the relatively near future, and | think it would be
extremely useful and necessary for the Commttee to have
it in order to make a decision in this case.

MS. GANNON: The applicant believes that
that -- like staff, that the Comnmttee has all the
information they need in front of themto be able to
eval uate the proposed project, and to make a determ nation
on the Application for Certification. And we know t hat
you are aware of the schedules and the issues that are
pendi ng before this project and why timng is so critical
And we think that delaying the hearing at all for these
proceedi ngs, would have really devastating effects on the
project and are conpletely unnecessary, given the record
that's before you today.

So we really encourage you to make sure that we

address all of these issues. We concur that it's
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appropriate to defer discussions of cultural resources and
traffic until the staff issues their Supplemental Staff
Assessment .

HEARI NG OFFI CER KRAMER: Ckay thank you all.

Ms. M| es.

MS. M LES: | would |like to add sonet hi ng as
well. W are -- CURE is not going to try to convince you
to not proceed to hearings, because we understand that you
intend to proceed to hearing that's next week. But we
would like to say that we believe there's likely to be big
holes in the record, particularly with respect to
bi ol ogi cal resources and soil and water resources at the
conclusion of the August 6th through 9th heari ngs.

Separately on a separate matter with regard to
cul tural resources, we are concerned that there have been
schedul e slippages in the release of Supplenental Staff
Assessments. And so we just want to make sure that the
date that we go to hearing for cultural resources
is -- will enable the parties to actually have time for
meani ngful review of the additional supplement fromthe
staff.

And so | know right now, there's nine days and
that seems to be to us the bare m nimum considering that
there's likely to be a | ot of changes. So we just would

like to not have a concrete date that we are tied to for
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the hearing for cultural. W'd like it to be tied to the
rel ease date of the Staff Assessnment. So nine days after
the rel ease of the suppl enment.

HEARI NG OFFI CER KRAMER: M. Meyer, are you on
target to neet that deadline.

PROJECT MANAGER MEYER: Yeah. Staff is on target
to meet that deadline. W' re hoping to publish earlier,
but I don't think it's going to be possible to publish by
Fri day, due to the fact that I'Il be in, well, hearings
for three days.

But we are still working to get the cul tural
resources published with traffic on Monday the 9th.

PRESI DI NG MEMBER EGGERT: We are going to have
| unch breaks, you know.

(Laughter.)

PROJECT MANAGER MEYER: Yes, and I will be taking
it home with nme.

HEARI NG OFFI CER KRAMER: Okay, well we have
decided to go ahead. That's a surprised |ook on your
face.

PRESI DI NG MEMBER EGGERT: And | just want to make
a comment . | think, you know, | definitely hear the
concerns of the parties. And fromthe Commttee's
perspective, speaking for myself not for Conm ssioner

Byron, | am hopeful that we do elucidate, you know,
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t hrough record the information that we do have avail abl e
to us on biology, the concerns of the intervenors, and you
know t hrough that paint the picture of if and where there

m ght exi st hol es.

And so, you know, | think, you know, staff's
obviously confident that they're -- that they' ve addressed
the issues and | think we'll have, is it, what 16 hours,

15 hours to sort of work through that, to determne if
that's actually the case.

So I'"'mlooking forward to a good di scussion. And
| think we'll be able to have a good picture at the end of
t hat day.

MS. GANNON: And Hearing Officer Kramer, we
haven't -- two potential proposals of resolving our
witness's problem on Thursday. One solution would be we
have submtted written testinony by Bob Scott both in
opening testinony as well as in rebuttal filed yesterday.
And we would be happy to submt himon his witten record
if others do not need to cross him

| f others do want the opportunity to cross him
we can di scuss that, but we believe we could submt himon
written testimony, if there's no objection to that?

MS. M LES: Can you just briefly state what the
subject matter is that he's going to be testifying to?

MS. GANNON: Water supply.
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MS. MLES: Okay. So, and do you have anot her

witness available to testify to water supply?

MS. GANNON: Not -- we have another witness who
will be speaking to some portions of it. | mean, there is
anot her witness who will talk about the wells that were

put in to test the groundwater, but he is the one who is
tal king about the reliability of the water supply.

MS. M LES: It is a pretty critical issue.

HEARI NG OFFI CER KRAMER: And well -- then maybe
we could -- we may just have to start on Thursday with
your cross-exam nation of him That shoul dn't take what
more than 15 or 20 mnutes, if that's the best question
do.

MS. GANNON: The other alternative would be is we
believe we could have him avail able on Friday at 11
o' clock but we need to have it be at 11 o'clock, because
he's traveling, but we can get himto stop on the side of
the road in Spain, if we give hima time certain.

On Thursday he had set aside his time and
schedul ed around this, but he has, by Email, said that he
will say that again you know we can't -- so if we're doing
somet hing else at 11 o'clock, we would ask that we would
be able to stop, you know, within 10 m nutes or so and
then put himon and then allow for cross. And if that's

acceptable to the parties in agreement, we can make him
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avail abl e then.

MS. MLES: That's definitely preferable to us.

MS. GANNON: Okay.

HEARI NG OFFI CER KRAMER: Okay. And t he plan was
going to be that we would be doing soil and water on
Fri day anyway.

MS. GANNON: Ri ght. So again, if we could just
make sure that, again at 11 o'clock we can have him cal
in. And if we can also know you will need -- he will be
calling in internationally so is there a different number,
is there something else we need to -- different we need to
do to be able to have him participate? Do we know?

HEARI NG OFFI CER KRAMER: M. Therkel sen and | are
going to be talking to our folks to interface with your
A/'V person after this. So we'll see if WebEx all ows
i nternational call in. Because | have a feeling you can
only call one nunber at a tinme out of that room

MS. GANNON: Ri ght .

HEARI NG OFFI CER KRAMER: But there should be a
way to --

MS. GANNON: So if we can just put that on the
list of trying to figure out how we can get --

HEARI NG OFFI CER KRAMER: Ri ght . Or maybe
sonmebody from your side can call in and then conference

himin or something |ike that.
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MS. GANNON: That's possible, right. Okay.

HEARI NG OFFI CER KRAMER: So Bob Scott at Friday
at 11 a.m

MS. GANNON: Thank you, everyone.

HEARI NG OFFI CER KRANMER: Ckay, let me ask then as
far as -- we could tediously go through all these -- the
smal l er topics and put themin, you know, on either
Thursday -- well mostly Thursday or what's |eft of Friday,
or | could just do that and, you know, and send it out.

As | understand things, and there are no -- now
t hat we've picked Thursday for -- if | wasn't clear, we
pi cked Thursday for biology. So that deals with the
wi l dli fe agency's concerns.

And we've tal ked about M. Scott. And | don't
recall anybody el se having any particul ar scheduling
concerns so far.

MS. MLES: W just wanted to make sure we had a
date set, so that, you know, our hydrol ogi st could be
avai l able on that day. So Friday would work perfectly for
us.

HEARI NG OFFI CER KRAMER: Okay good. So then, if
you don't need to help me mcro manage for instance where
efficiency reliability goes, | can just go off and make
t hat my homewor k.

MS. GANNON: As long as we can have the dates in

EHLERT BUSI NESS GROUP (916)851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

115

advance.

HEARI NG OFFI CER KRAMER: That's something 1'll do
t his weekend and put out to you via Email.

MS. GANNON: Okay.

HEARI NG OFFI CER KRAMER: Or sooner. And it wil

| ook Iike this spreadsheet only terribly rearranged, and
with a proper title. So that's what we'll do then.
Let's see, | think |I have a coupl e other

guestions. Just status-wi se, what is the |atest status of
the FEI'S, does anyone know when that's supposed to conme
out ?

MR. OTAHAL: Yeah. We finished up the final EIS,
when was it, yesterday, | believe -- the day before
yesterday. So that is at the printer right now.

HEARI NG OFFI CER KRAMER: So maybe next -- a week
from today then?

MS. GANNON: It's actually at the EPA right now.

HEARI NG OFFI CER KRAMER: Okay.

MS. GANNON: So it was being delivered to the EPA
t oday.

HEARI NG OFFI CER KRAMER: Which means they may be
able to public it next Friday.

MS. GANNON: Next Friday, right.

MR. OTAHAL: And just as a note to the

intervenors, since it was brought up about the tortoise
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transl ocation plan, that is an appendix to the FEIS. W
have a draft one.

HEARI NG OFFI CER KRAMER: Is there any way to
share a copy of that prior to, well, Thursday? Next
Friday is about a day | ate.

MR. OTAHAL.: | don't know -- | don't know if you
can docket that quickly. | could get it to you today.

HEARI NG OFFI CER KRAMER: Well just sharing it via
Email is better than nothing. Yeah |I'm nore interested
that it get in the hands of the parties than our
docketi ng. But if you send it to Chris Meyer, he could
send it out to everyone and see that it's docketed.

MR. OTAHAL: Okay, that will worKk. | could send
that to him today.

HEARI NG OFFI CER KRAMER: Okay, by the way, that's
Chris Otahal, right?

MR. OTAHAL: Yeah, sorry.

PROJECT MANAGER MEYER: Chris, this is
Chri stopher. What kind a file size are you talking about?

MR. OTAHAL.: It's very |l arge, about 28 nygs,
megabyt es.

PROJECT MANAGER MEYER: Yeah, okay. That m ght
be a little problemwi th getting it into an Email, so we
m ght have to |look at a zip file or some other way of

transmtting it to the parties over Email.
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MR. OTAHAL: That does actually bring up the
don't know how | would get it to you either.

HEARI NG OFFI CER KRAMER: Can you put on it the

web page and just send the |ink?

MR. OTAHAL: | don't have that -- | don't have

t hat technol ogy here.

PROJECT MANAGER MEYER: Chris, as soon as | get

done here, why don't we talk off line or I'Il send you an

Email with an F T P site for you to |oad that up on to.

MR. OTAHAL: Okay, that would be great.
PROJECT MANAGER MEYER: Thanks.
HEARI NG OFFI CER KRAMER: Okay, thanks, Chris,

that's good news.

The status of the biological opinion?

MR. OTAHAL: The bi ol ogical opinion is schedul ed

to be finished on Septenmber 7th.

finished,

version.

HEARI NG OFFI CER KRAMER: And what do you mean by
approved?

MR. OTAHAL.: It will be signed as the final

HEARI NG OFFI CER KRAMER: And you said Septenber?
MR. OTAHAL.: 7t h?
HEARI NG OFFI CER KRAMER: Ckay, thanks.

Let's see, in our notice of the hearings, we

noticed the August 18th hearing for here at the Energy
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Comm ssi on. But we invited the parties to, if they felt
it would be appropriate for us to go back down to Barstow
to make an argument to us at this prehearing conference.

So | wanted to just see if anybody was so
inclined?

MS. GANNON: The applicant is happy to be in
Sacramento, if that works for the Comm ttee.

HEARI NG OFFI CER KRAMER: Yeah, it saves us about
ei ght hours of total travel time, and at a time where
we're going to be very busy, so we |ike that, and without
a budget.

PUBLI C ADVI SER JENNI NGS: Hearing Officer Kramer?

HEARI NG OFFI CER KRAMER: Ms. Jenni ngs?

PUBLI C ADVI SER JENNI NGS: I was wondering if you
could defer that to see how many people show up for the
Bar st ow hearing, specially since --

HEARI NG OFFI CER KRAMER: It would be running real
short on time to notice it, but we could revisit that if
we see a | ot of people down there, and ask them

PUBLI C ADVI SER JENNI NGS: Okay, thank you

HEARI NG OFFI CER KRAMER: A related question is in

the I nperial hearing, there was sonme people who live

off -- basically off the grid, at |east off the telephone
grid. And they -- but they have satellite Internet
service. And they didn't Iike you burning their cel
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phone m nutes calling in to our hearings. It went | ong
into the night.

So we're wondering, do we have anybody |ike that
in this case? | suppose by definition, they wouldn't be
on the tel ephone.

PUBLI C ADVI SER JENNI NGS: Ri ght .

HEARI NG OFFI CER KRAMER: But, because with a
little bit of effort, we could slightly set up our WebEX
in a slightly different way. We'd probably have to
renotice it, which means sending it to all the surrounding
property owners again. So |I'mnot really excited about,
you know, that business for the Post Office.

But we could set it up so that we both use the
t el ephones and al so broadcast basically a stream ng
video -- or audio that is, on the Internet. And if
anybody is aware of, you know, a significant group of
people that would benefit fromthat, | think we'd consider
it.

So M. Meyer.

PROJECT MANAGER MEYER: Yeah, this is Christopher
Meyer, the project manager. This project, unlike the
| nperial valley project, we haven't seen a |l ot of public
comment. The menbers of the public that have had
significant interest, such as M. Jackson, have become

i ntervenors. But when we've opened it up for public
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actually haven't received conments from any | oca
residents with any concerns over access.

Now, if the Public Adviser's office has had
somet hing, |I'"m sure you know, they can add that, but
not hi ng has conme to nmy desk.

HEARI NG OFFI CER KRAMER: Okay, it's something

that, | think, we m ght need to do nore as a matter of
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course in the future, but we had -- you know we'd already

set this up, so I don't want to go through the trouble of

change, if there's no apparent reason to do so.

And just to be clear, traffic is not going --

PUBLI C ADVI SER JENNI NGS: Hearing Officer Kramer,

| think someone is on the phone trying to get your

attention?

HEARI NG OFFI CER KRAMER: Oh, I"'msorry on the
phone.

MR. BURK: This is Bob Burk from SCBS. There's
several of us that are intervenors that live in the loca

area, and we would |like to have the hearing down here

i nstead of us having to travel to Sacramento or sit on the

phone for four or five hours.

HEARI NG OFFI CER KRAMER: Yeah, we understand

that, and if we had a little more time, and the certainty

of a budget, we probably would come down there for the
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second hearing. W did make a conscious effort to conme
down for the first hearing -- the first set of hearings,
the three days. My hope -- | hope that's at |east to your
i king. But it just doesn't look like it's going to be

possi ble for us to come down there on the 18th.

MR. BURK: Okay. Well, in reference to the
public coments, | know of several people that have not
comment ed yet, but will be submtting comments before

l ong, so I'"m being told, different organizations within
the | ocal area.

HEARI NG OFFI CER KRAMER: Ckay, and then they al so
know t hat we've set aside a specific time on Wednesday the
4th at 6 p.m, so they could conme right in, make their
comments and they don't to have wait for a break in our
ot her activities.

MR. BURK: Correct. And there are several folks

that | know here locally that will be attending that. So
if there's nothing else for me, I'm going to get off the
phone. | still have a business to run.

HEARI NG OFFI CER KRAMER: Okay, well good | uck
with that.

MR. BURK: Thank you

HEARI NG OFFI CER KRAMER: And we'll see you next
week.

Okay, | think, let's see -- we m ght have not
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been crystal clear about who's going to testify by

t el ephone. But |I'"m not sensing that there's

any -- there's any real need in any particular case to
have sonmebody in-person at the hearings. "1 try

to -- 1'"lIl mark staff and the listing and if -- when you
get the spreadsheet on Monday or sooner, |look it over and
see if we -- |I've gotten names wrong, or estimtes are

wildly off or something is mssing and |let me know by

Email and 1'll have a corrected version for the hearings
that "1l probably circul ate.
And again |I'lIl also circulate the exhibit Iist.

One of the things we may tal k about during the hearings,
some of you have submtted docunents, which we could
probably make just the subject of official notice. They
don't necessarily need to be formal exhibits.

But the flip side is, if you've gone to the
trouble of finding them and printing it out, it's kind of
convenient to have it rather than to have to | ook it up.
So we probably go either you know |l eave it in as an
exhi bit or convert it to official notice status. But
t hose are the kind of things we can tal k about down the
road once you have the list to | ook at.

And, as far as other homework goes, those of you
who did not give me a Word version of your exhibit

lists -- although, let me check that, because right before
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| came here, my secretary did -- she did go to the trouble
of trying to cut and paste. So maybe what -- for your
sake, why don't | just circulate what we have, and can you

see if there's anything mssing. And if there is, please
submt it in the Word document format using that table.

And if for some reason, you don't have a copy of
the Word file that contains the table, send me an Email
note and |I'I1 shoot one back to you.

So cross that off your homework list for the
moment to recreate that list, and just see if we've gotten
it close enough with what we did do. But there is a
rem nder the homework on the issue of M. Jackson's access
guestions. Any briefs the parties wish to add to inform
the Commttee of the |law, and how they believe it applies
to the facts as they understand them understandi ng that
you still to have prove up those facts at the hearing on
t he 18t h. But briefs to educate us on that topic should
be filed and provided to everyone electronically and then
in the normal course by mail for those who also get mail,
by August 11th.

Oh, and then Ms. Gannon and perhaps others were
going to provide by Tuesday noon, to everyone via Email
t heir thoughts and argunments about M. Andre -- or Dr.
Andre, is it -- the witness who the applicant believes is

constrained by a confidentiality agreement from
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testifying.

And did I m ss any other bits of homework?

MS. GANNON: One ot her piece that -- in our
rebuttal testinony, we are noted that there are three
conditions which we are currently devel opi ng proposed
revisions to, that they were the sort of conplicated
conditions. And we just did not have an opportunity to

conpl ete that before submtting the rebuttal.

We do intend to get it -- to distribute it to the
parties before the hearing, so that they'll have an
opportunity to |l ook at them and hopefully we'll be able to

di scuss them And they nostly relate to biologica
conditions. So we'll make sure that certainly they're
there before we hear those issues.

HEARI NG OFFI CER KRAMER: Ckay, and that would be
very hel pful to everyone, | think. Do the other parties
have any proposals to change conditions, any concrete
proposals they're going to be making?

MS. SMTH: We're interested in staff's reaction
to some of the changes in the rebuttal. I mean there's
some significant changes to biological resource
m tigation. So, you know, we reserve the right to sort of
see how that plays out at the hearing, but I mean there
are sonme significant changes that have been proposed.

HEARI NG OFFI CER KRAMER: Okay, well | was asking
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mor e about the mechanics. So if you had a specific
proposal, for instance, or a series of them 1|ike the
applicant probably does, it would be nice to have them al
compiled in a separate document, so that -- because

ot herwi se we all get confused about, you know, different
versions of proposed changes. And if you have your fina
best version of what you want, that you could send
everyone and bring to the hearing, it will be a little bit
easier for us to track them and perhaps get the correct
version into the proposed deci sion.

MS. GANNON: Would you prefer we submtted a
number of proposed changes with our rebuttal testimony?
And, as | said, we're devel oping these couple of others.
Woul d you prefer us to put theminto one docunent, which
we woul d then offer as a single exhibit?

HEARI NG OFFI CER KRAMER: Yeah a fina
compi |l ati on.

MS. GANNON: Okay, we can do that.

HEARI NG OFFI CER KRAMER: And | guess as the
baseline for the changes, it would be the conditions as
they are in the staff's -- what do we call it -- the
Revi sed Suppl emental Staff Assessment. And so we want to
see a red line strike out fromthat as the base.

MS. GANNON: That's what we've done so far, yes.

HEARI NG OFFI CER KRAMER: Great . That will make

EHLERT BUSI NESS GROUP (916)851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

126

it easier if we all have the same nusic.

MS. MLES: And | have a question relating to the
audi o vi sual . | asked earlier or perhaps made it as a
statement and | should rephrase it as a question. Should
| bring any exhibits that we want to have as |i ke an audio
visual aid on a flash drive or can you at |east put that
into like a followup Email as to what the directions are
for parties when they're doing their audio visual
presentation?

HEARI NG OFFI CER KRAMER: Let's have M.

Ther kel sen tell us after consulting with his audio visua
guy. Are you the best point of contact, Bob?

MR. THERKELSEN: Sur e.

HEARI NG OFFI CER KRAMER: Okay.

PRESI DI NG MEMBER EGGERT: And actually, maybe
just to follow on to that, | think -- | mean, given the
fact that we are going to have a | arge number of folKks
dialing in and participating renotely, |I'"m wondering if
there's an opportunity to do an A/V test between the two
facilities ahead of tinme.

| know we al ways end up getting del ayed by
technical difficulties. And if there's a chance to make
sure that the staff is comng through clearly in their
testi nony.

HEARI NG OFFI CER KRAMER: Well, one of the things
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| was going to talk to M. Therkel sen about after this was
putting himtogether with -- a menber of our I|IT staff
volunteered to talk to his A/V guy to see if it sounded as
if they were going to be compatible. So they're going to
wor k on that.

PRESI DI NG MEMBER EGGERT: | was going to say,
mean in the 21st century, given all of the clains about
the ability to do, you know, renote tie in, we should be
able to pull this off.

MS. MLES: And also, | would Iike to query ny
experts and just make sure that they did submt all of
their images to ne. And if they didn't, then to -- is it
all right if I just distribute themto all parties prior
to the hearings?

HEARI NG OFFI CER KRAMER: They may object, of
course, but their objections will have |ess weight the
more time they have to | ook over it.

MS. M LES: Thank you.

HEARI NG OFFI CER KRAMER: So is there any ot her
busi ness we need to conduct ?

MR. BASOFI N: M. Kramer, | have an issue. It
occurred to me that you hadn't broken out the topic area
of cumul ative impacts in your time assessnent for this
topic areas. And | have a |line of questions that relates

to cunul ative inpacts.
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HEARI NG OFFI CER KRAMER: Specific to one or many
t opi cs?

MR. BASOFIN: Specific to cumulative impacts on
bi ol ogi cal resources.

HEARI NG OFFI CER KRAMER: Okay. And -- well,

t hi nk we woul d expect you to raise that during the bio
di scussion. So your saying we need to add a few m nutes
for that.

MR. BASOFI N: | think so. | didn't realize that
that -- that you'd be incorporating cunul ative i mpacts
into each respective.

HEARI NG OFFI CER KRAMER: Let me see what you have
already. You already have 90 m nutes. That sounds |i ke
an awful lot. You should be able to fit it in there,
shouldn't you?

When you're going to be trying not to overlap
with the questions that are being asked by your coll eagues
who have asked for 90 m nutes, 180 m nutes. "' m going to

give you credit for being able to fit that in.

MR. BASOFI N: | certainly will do my best not to
overlap with my coll eagues, but |I'm not sure if their
guestions in this particular category will overlap with

m ne for cumul ative inmpacts.
HEARI NG OFFI CER KRAMER:  Well, in effect on

Thursday we're going to finish it that day. And we've got
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15. 8 hours here. You want another 10 m nutes to take it
up to around 167?

MR. BASOFI N: "Il raise you 15.

HEARI NG OFFI CER KRAMER: Ckay, over 16 hours. So
everybody's going to be conpressing a little bit at the
end. You probably want to worry more about being the | ast
guy, than how many m nutes you have.

Ninety -- I'msorry, 105 m nutes.

M. Lanmb.

MR. BASOFI N: Thank you M. Kramer.

MR. LAMB: Thank you, Hearing Officer Kramer.
Steve Lamb for BNSF. | just wanted to note for the record
and we appreciate the Commttee's indul gence that all of
our testinmony has now been subm tted and served.

HEARI NG OFFI CER KRAMER: Wel |, thank you.

Okay, any other business before we adjourn.

STAFF COUNSEL ADAMS: You have a
subpoena -- request for subpoena from Defenders and I
t hi nk maybe that can be resol ved.

MR. BASOFIN: Yeah, M. Kramer, I'mwilling to
wi t hdraw our application for subpoena of a Department of
Fish and Ganme representative with the assurances from
staff counsel that a representative will appear.

HEARI NG OFFI CER KRAMER: Thank you.

Anyt hi ng el se?
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We, of course, have and opportunity for public
comment, because we al ways do. Do we have any nembers of
t he public here wishing to make a comment or on the
tel ephone?

Seei ng none, Comm ssi oner Eggert?

ASSOCI ATE MEMBER BYRON: Comm ssi oner Eggert, may
| suggest let me make a few conments that | hope will be
hel pful to parties and then can you correct anything you
may di sagree with that | State.

PRESI DI NG MEMBER EGGERT: Pl ease do,

Conmm ssi oner .

ASSOCI ATE MEMBER BYRON: Well, first of all, you
know, | just would like to address this issue about
whet her or not we should go to hearing or not. | am

satisfied that the staff feels that we're ready to go
except on topics nmentioned. | believe cultural resources,
traffic and transportation.

You know, | never -- it seens as though -- it may
be satisfying to the partners, but it's the rare case that
it ever seens |like we're ready to go to evidentiary
hearing, but a | ot gets resolved when we start down that
path. And we do need deadlines and that's norm for the
case, not the exception

|'d certainly like to thank all the parties

t oday. | think they all showed tremendous understanding
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about the limtations that we have on tinme, and on our
staff with regard to their inability to travel. I'd like
to certainly thank them for their professionalism I
think M. Kranmer does an excellent job of being fair and
equitable in trying to figure out the time and certainly
in dealing with issues as our hearing officer.

And | don't foresee that the issues are going to
be as chall engi ng as managi ng the schedule in this
proceedi ng. He's done a good job on this.

But | have a few suggestions that 1'd like to
proceed with to the parties, that | hope will be hel pful
to them You know sometimes it seens that parties forget
t hat Comm ssi oner Eggert and | will be making the
recommendation to the full Comm ssion on all the contested
issues. And we're certainly interested in testimny and
evi dence that informs us, not necessarily informs the
ot her parties. That's to say, I'd really like to ask if
you' d please refrain fromusing the precious time that
we've got to ask questions where answers are already in
the record, or really seemto be for educational purposes.

Al'so, it's not clear to us, and |'ve noticed this
recently in testinmony that we've had, so I don't mean
particularly for the parties that are here in this case,
but if your line of questions -- if it's not clear to us

where your |ine of questions are going, then we're al
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| eft wondering why you're asking them So if you could
make that clear early on, | think it's really helpful to
us. And certainly if another party has made the point

t hat you're planning to make, there's really no need to
add it to the evidentiary record. W get it the first
time.

| appreciate that you all realize everybody's
time valuable. So I'll ask that you please be respectful
of that, and brevity in both your questions and you're
responses.

And Comm ssioner, you're the Presiding, but [|'Il]
do what | can to contri bute. |*ve got a big giant stop
watch with a | oud beeper and I'Il bring it, so that we can
follow M. Kramer's schedul e, and make sure everybody
knows that we're trying to keep this going.

"Il stop there.

PRESI DI NG MEMBER EGGERT: Thank you very nmuch,
Comm ssioner and | don't disagree or dispute any of those
assertions. Obviously, we do want the full and conplete
record, and you know, to the extent that we have
information and materials that have been submtted, that
acts as the one path for us to be educated about the
t opi cs.

And obvi ously, we do want to appropriately

explore all of those contested issues, should the
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testinony and the cross in the hearings next week

Sonmebody did ask me whether or not there was a
dress code for next week. They m ght have noticed |
wasn't wearing a tie today. | note that it is 105 degrees
in Barstow right now as we speak. It's at | east shown
here that it's going to cool off down to 102 by next
Wednesday. So | say you know where whatever is
confortable, shorts, Birkenstocks.

(Laughter.)

PRESI DI NG MEMBER EGGERT: I don't think we
necessarily have to have formal dress. | think I'"m going
to leave ny ties at home, but others can do as they wi sh.

So | look forward to the hearings next week and
|*ve always -- at |east the ones that |'ve been fortunate
to participate in so far, have always been very
i nformative and very nuch appreciate everybody's time and
confort, because | know everybody's time is valuable. And
we do have a lot of -- everybody has a |l ot on their
plates. And so -- but | think we've got a good plan.

Hearing Officer Kramer has set out for us a
rat her ambiti ous schedule, but | think we can get through
it with good cooperation.

And unl ess there's anything else, I'll see you
all on Wednesday.

(Thereupon the hearing adjourned at 4:29 p.m)
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