
BRIGGS LAW CORPORATION

San Diego Office:
814 Morena Boulevard, Suite 107
San Diego, CA 92110

Telephone: 619-497-0021
Facsimile: 619-515-6410

Inland Empire Office:
99 East “C” Street, Suite 111

Upland, CA 91786

Telephone: 909-949-7115
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Please respond to: Inland Empire Office BLC File(s): 1190.29

14 November 2012

California Energy Commission 

Docket Unit MS-4

Docket no. 11-AFC-04

1516 Ninth Street
Sacramento, CA 95814-5512

docket@energy.ca.gov

Re: Comments on Preliminary Staff Assessment for the Proposed Rio Mesa Solar

Electric Generating Facility Application for Certification (11-AFC-04).  

 

Dear California Energy Commission:

These comments are submitted on behalf of CAlifornians for Renewable Energy (“CARE”)

and La Cuna de Aztlan Sacred Sites Protection Circle Advisory Committee (“La Cuna”) regarding

the Preliminary Staff Assessment (“PSA”) for the Rio Mesa Solar Electric Generating Facility

Project (“the Project”).  The comments supplement any other comments that may have been

submitted by my clients or members of my clients. CARE and La Cuna share many of the concerns

already submitted for your consideration by others.  Concerns that have already been brought to the

agency’s attention will not necessarily be repeated here. 

While the development of renewable energy is critical to our country’s energy dependence

efforts to reduce air pollutants including greenhouse gases, renewable energy projects, like any other

project, should be done in a way that minimizes the impacts to the environment and cultural

resources.  The following comments are submitted with the goal of promoting the balance between

developing renewable energy and the protection of environmental and cultural resources.

1. Air Quality 

          The environmental study must include a discussion and analysis of significant cumulative

impacts. 14 CAL CODE OF REGS §15130(a). The cumulative impact analysis may be based on a list

of projects (considering the project together with existing and anticipated projects that produce

related impacts) or a summary of projections (basing the analysis on a planning document that

projects regional or areawide conditions). 14 CAL CODE OF REGS §15130(b)(1).  However, the PSA

does not address significant cumulative impacts the Project will have, taken with other projects in

the region, on Air Quality.  
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For instance, the PSA on page 4.1-79 states that the Project would emit less greenhouse

gasses than existing powerplants, but it does not state which power plants, how many there are in

the region, how much greenhouse gasses they are emitting, and how much greenhouse gasses

combined with the Project’s greenhouse gasses, the powerplants in the area will be emitting in total. 

Seven solar energy projects have recently been approved by the California Energy Commission in

Riverside County and Neighboring San Bernardino County alone. See

http://www.energy.ca.gov/siting/solar/.  And yet, the PSA  makes no mention of these projects.  Just

because the Project will emit less greenhouse gasses than other powerplants in the area, does not

mean the project will not have a significant cumulative impact on Air Quality.  This Project needs

to be considered along with other projects in the region in order to be in compliance with the

California Environmental Quality Act (“CEQA”).   

2. Biological Resources 

The Project presents dire environmental consequences for biological wildlife both on and

near the project site, including mammals, reptiles, amphibians, and birds.  Many of the animals that

will be impacted are state and federally endangered and threatened species, species of special

concern, and other protected species.  Thus, it is incumbent upon the California Energy Commission

(“CEC”) to ensure that the project accurately reflects all the environmental consequences, and

accurately takes into account all applicable laws, policies, and plans in regards to biological

resources so the public may be informed of the real large-scale impact on wildlife that this Project

will undoubtedly have.  

Common Wildlife and Nesting Birds

The PSA admits on page 4.2-4 that the Project would adversely affect common wildlife and

nesting birds “due to habitat loss and degradation, off-site disturbances such as noise, lighting, weed

introductions, and altered off-site technology.”  However, adequate mitigation measures are not

proposed and described for these animals; a mere listing of the title and in some cases, a one

sentence description of staff conditions, does not adequately describe mitigation measures or how

they will mitigate the adverse consequences on these animals to less than significant.  The listing of

the simple titles of conditions is insufficient under CEQA. So is the cursory conclusion stated on

page 4.2-5 that “it is not feasible to mitigate this impact [on migrating birds] below a level of

significance.”  Not only does this not comply with CEQA, but as written, may not comply with the

Migratory Bird Treaty Act (16 U.S.C. Sections703-711), which makes it unlawful to take or possess

any migratory bird or their nests as listed under the Act.  The PSA does not tell the reader if some

of the listed birds will be taken, and if so, how to mitigate this consequence to comply with CEQA

and the Act.  It merely alludes that takings will occur by recommending certain conditions “to reduce

project effects to common wildlife and nesting birds.”  This is inadequate.    

In addition, the reader is not given an accurate idea of what kind of impact  

Desert Tortoise 

The Desert Tortoise is listed as threatened under both federal and states endangered species

acts.  Under these laws, it is illegal to take, harm, and kill the Desert Tortoise.  However, it has been
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found that the Project will “result in long-term degradation, an in many areas permanent elimination

of 3,834 acres of occupied desert tortoise [necessitating the] translocation of all desert tortoises”

from the project site. In addition, it has not been explained to the public how this illegal translocation

of the desert tortoise will adversely effect the species, such as causing it to become easier prey to the

Raven bird, or disrupting the nesting of the desert tortoise.  The public has not been adequately

informed of the real environmental impact the project will have on the desert tortoise and this needs

to be addressed.  

In addition, the PSA proposes to implement a desert tortoise compensation plan at a ratio of

1:1 compensation.  However, this ratio should be higher considering the thousands of acres of

tortoise habitat the project proposed to eradicate.  Such a compensation measure may not replace the

habitat at the same standard the habitat is being eradicated. California State University Polytechnic

Pomona Professor Sidney Silliman suggests a compensation ratio of at least 5:1 for such habitat 

eradication .  Thus, the DEIS should address concerns about quality of replacement habitat for desert

tortoises.  

Bald and Golden Eagle 

As somewhat acknowledged by the PSA on page 4.2-6, the bald and golden eagle are

protected by the Bald and Golden Eagle Protection Act, the Migratory Bird Treaty Act, and are fully

protected under the California Fish and Game Code.  The Golden Eagle is a Bureau of Land

Management sensitive species.  Also, the bald eagle is still listed as a state endangered species.  

The project states that it would “present long-term operation phase hazards to bald and

golden eagles” and has “the potential to take on ore more bald or golden eagles over the life of the

project.” The mitigation measures of conditions 1-5 do not describe how the taking might be

avoided, nor do they explain whether such measures will bring the Project in compliance with state

and federal laws.  This needs to be addressed before the project can move forward. 

Lastly, the PSA cursorily states that the Project would have significant cumulative effects on

golden eagles, but fails to propose any mitigation measures that would prevent it.  It also fails to state

entirely whether the bald eagle might suffer cumulative effects when there are seven other similar

proposed projects in Riverside and San Bernardino Counties alone.  See

http://www.energy.ca.gov/siting/solar/.  

Elf Owl and Gila Woodpecker 

The Elf Owl and Gila Woodpecker are listed as endangered species under the California

Endangered Species Act (“CESA”).  The according to the PSA both species have been observed on

the Project’s site, and the Project may cause takings of the Gila Woodpecker of Elf Owl by collision

with the Project’s helostats or other structures and facilities.  However, CESA only allows a taking

of endangered species for otherwise lawful projects.  The PSA does not demonstrate that the Project

is otherwise lawful; and thus, takings of these endangered species is not be permitted.  This issue

needs to be addressed before the project can move forward.  
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In addition, the mitigation measures as proposed are inadequate.  The PSA states that it is

uncertain whether offsets of impacts would be feasible, and no other similar mitigation measures are

identified or proposed.  

Burrowing Owl 

As the PSA describes on page 4.2-7 to 4.2-8, the construction and the operation of the Project

“would cause long-term degradation, and in many areas permanent elimination of 3,834 acres of

seasonally occupied burrowing owl habitat, and adverse indirect impacts such as weed introductions

to surrounding vegetation and habitat....mortality to any burrowing owls to avoid construction

equipment, where they may be crushed or entombed.” 

  

The Burrowing Owl is a Bureau of Land Management sensitive species and a California

Species of Special Concern.  However, the PSA does not adequately identify and describe the

mitigation measures the project will take in order to avoid such consequences to the Burrowing Owl

listed above.  In addition, the PSA makes no mention of the cumulative impacts that will occur to

the Burrowing Owl.  This analysis is inadequate under CEQA and needs to be addressed before the

project can move forward.  

Special Status Birds of Prey

The PSA states in a cursory sentence on page 4.2-8 that “distribution line retrofitting” would

not mitigate the taking of smaller special status raptors, but does not propose or describe any other

mitigation measures, and decides, without explanation, that such an impact would be significant and

unavoidable.  This consequence needs to be explained and mitigated before the project can move

forward.  In addition, the PSA does not explain the cumulative effect on these species.  This is not

adequate review under CEQA.  

Special Status Desert Shrubland Passerine Birds 

The PSA states on page 4.2-9 that operation of the facility may cause a taking of several

special-status upland perching bird species, but it does not identify which species might be taken,

and it does not propose any mitigation measures for this impact, and makes no mention of the

cumulative impact to such special-status birds.   This is not adequate review under CEQA.  

Migratory and Wintering Birds 

The PSA states on page 4.2-9 that several migratory and wintering special status species,

including but not limited to the Greater Sandhill Crane and Willow Flycatcher, might be taken by

“collision with heliostats or other project facilities or burning in concentrated solar energy

surrounding the central towers.” If then concludes, in a cursorily way, that such an impact would be

unavoidable. 

Many of these birds are listed under the CESA.  The Greater Sandhill Crane is listed as

threatened under CESA, and is protected by the California Fish and Game Code; and thus, a taking

of the bird will likely violate CESA, The Migratory Bird Act, and other laws.  In addition, the
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Willow Flycatcher is a state listed endangered species, not to mention that its taking may also violate

the Migratory Bird Act.  Mitigation measures to prevent or mitigate takings of these species are

inadequate.  In addition, the PSA does not analyze the cumulative impact on the birds.  This needs

to be addressed before th project can move forward.  

Desert Kit Fox 

The Desert Kit Fox is protected from any taking under the California Fish and Game Code;

and yet, the project states that it could “crush or entomb” the species.  However, adequate mitigation

measures have not been proposed.  The PSA states that it would require the project owner to

implement some sort of management plan to avoid the taking “from excluding these animals from

the project area prior to constructions.” This is inadequate for a myriad of reasons.  Most notably,

planning to have a plan is not a real description of a mitigation measure as required under CEQA. 

In addition, even if this plan were completed, excluding the Desert Kit Fox from the area would still

be considered a taking under the California Fish and Game Code.  Lastly, the PSA does not address

the cumulative impacts that would occur to this animal.  These issues need to be addressed before

the project can move forward.  

Colorado Valley Woodrat and Special Status Bats 

The PSA does not state whether it is likely that adverse impacts to the Colorado Valley

Woodrat could occur. Instead, on page 4.2-10 the PSA seems to engage in guesswork about potential

mitigative measures that could “avoid or mitigate adverse impacts, should they occur.”  In addition

to the impacts not being stated for this project, cumulative impacts are not addressed as well. 

 

In addition, the PSA concludes that the project’s impacts to special status bat habitat may be

significant and avoidable, but it does not describe the mitigation measures needed to avoid this. It

also does not look at the cumulative impacts that will occur to the bat species in the area. 

Supplemental Information 

In the cumulative section on page 4.2-11, the PSA explains that “staff is awaiting additional

information from the applicant for inclusion in the FSA, including the results of the full year of bird

and bat surveys conducted during 2012, the results of late-season botany surveys conducted in 2012,

clarification of acreages of permanent and temporary disturbance by vegetation type, the Lake and

Streambed Alteration Agreement (LSAA) Notification and Incidental Take Permit application to be

submitted to CDFG, and the draft Facility Closure, Revegetation, and Reclamation Plan and

Financial Security.  Such information, and any other information not contained in the PSA-Parts A

and B that the agency obtains after circulation, could constitute new information of substantial

importance and a supplemental PSA would need to be prepared and circulated.  See 14 CAL. CODE

OF REGS. § 15162(a)(3).  
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3.  Cultural Resources 

There are significant cultural resource impacts that have yet to be adequately analyzed. 

A copy of a letter from Alfredo Acosta Figureoa of La Cuna de Aztlan Sacred Sites

Protection Circle to the Bureau of Land Management is attached, which addresses some of

these issues.

4. Water Supply 

CEQA requires that the environmental document identify and describe the project's

significant environmental effects, including direct, indirect, and long-term effects. Cal. Pub. Res.

Code Section 2110(b)(1); 14 CAL. CODE OF REGS. § 15126.2(a). However, the PSA states on 4.9-2

that the project would use water from the Colorado River, but that “staff could not evaluate and

quantify the potential effect the groundwater pumping would have on the volume of flow in the

Colorado River...due to some issues with the computer model submitted by the applicant that raised

some questions about the reliability of the model.”  Thus, it remains unclear at this time how the

Project will effect the Water Supply from the Colorado River, both singularly, and in the cumulative. 

The Colorado River is a precious resource for water in this region.  The PSA must identify and

describe what impact the Project would have on this precious commodity in the desert.   

5. Traffic & Transportation 

The Project concedes that it will have a significant impact on traffic and

transportation.  However, the mitigation measures proposes are inadequate, both to minimize

the impact on congestion and to minimize emissions from vehicles that will travel to and

from the Project both during construction and operation.  For instance, construction is

designated between peak traffic and commuter rush hours of 5 a.m. to 7 p.m.  This will likely

results in road closures during these times.  Road closures during these times will results in

more congestion and will result in vehicles on the road for a longer amount of time while in

congested traffic; and thus, emitting more fumes.  Further mitigation measures should be

considered, such as construction during non-peak hours to minimize the impact on traffic in

the area.

 Current mitigation measures, as stated, do not bring down the traffic impacts to a less

than significant level under CEQA.  The “Park and Ride” feature is not currently feasible as

stated, which is why the lead agency has requested park and ride locations prior to the

issuance of a Final Staff Assessment.  Further, the reflective glare of the heliostats onto

drivers is another impact that poses a significant problem but has yet to be addressed.  These

issues need to be addressed before a Final Staff Assessment can be approved. 
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6. Visual Resources 

The studies conclude that the project will have significant adverse impacts on visual

resources, both alone and in the cumulative.  Mitigation measures have not been proposed

that would alleviate these adverse impacts to a level of less-than significant.  In addition, the

project is not in compliance with many Riverside County General Plan Land Use and Open

Space Elements.  Specifically, the Project does no comply with Land Use (“LU”) policy 6.4

which requires the retention and enhancement of open space areas; LU policy 8.1 which

requires the permanent preservation of open space that contains important natural resources;

LU policy 13.1 which requires that the county preserve and protect outstanding scenic vistas

and scenic features for the enjoyment of the traveling public, and LU policy 24.8 which

requires that industrial development be designed to consider their surroundings and visually

enhance, and no degrade, the character of the surrounding area.  In addition, the Project is

not in compliance with Open Space policy 21.1 which requires the county to conserve the

skylines, view corridors, and outstanding vistas.  These issue need to be addressed before the

Project can move forward.  

7. Worker Safety & Fire Protection 

CEQA requires that mitigation measures be proposed and described to minimize

significant impacts. PUB. RES. CODE § 21002.1(a). There is a very real potential of injuries

from fire, hazardous materials, and accidents for workers at the Project site.  However, the

Project has not yet created a construction safety and health program or and operations safety

and health program.  In addition, the adverse impacts the facility could have on workers,

local civilians, and fire and safety men have not been adequately addressed or mitigated.   

For instance, in the Riverside County Fire Department’s letter to the CEC dated March

14, 2012, the fire department explains that the closest fire station is in Ripley, California, and

is staffed by a mere 3-man crew, only one of which is a paramedic.  While this may be

sufficient for a small town such as Ripley, California, this is hardly sufficient man power to

respond to a large scale fire which might occur at the project site during construction or

operation where 150 employees will be on-site.  In addition, the fire department letter details

how the closest emergency room is 1 hour, and 50 minutes away, with the closest trauma

center being 50 minutes away, and estimated air ambulance response time exceeds one hour. 

A severely injured, burned, or otherwise incapacitated worker could suffer further serious

injury or death while waiting one hour for emergency response; and yet, no addition funds

or mitigation measures, or even a fire plan, has been offered to mitigate this. These issues

must be addressed before the project can move forward. 
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***

Thank you for your consideration of these issues.

Sincerely,

BRIGGS LAW CORPORATION

Isabel O’Donnell
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