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PRCCEEDI NG5S

COW SSI ONER PETERMAN:  This is Conmi ssi oner
Peterman. And we're going to start the Status Conference.

This is a Mandatory Status Conference by the
assigned Committee, nyself and Conm ssioner Douglas, to
provide the parties, interested agencies, and the public
an opportunity to discuss with the Commttee a reasonabl e
schedul e of milestones for evaluating and deciding on the

Application for Certification for the Rio Mesa project.

We'll start with some introductions. Again, |'m
Conmmi ssioner Carla Peterman. To ny right, | have our
Hearing O ficer Kourtney Vaccaro who will be conducting

this Status Conference. To her right, we have
Comm ssi oner Karen Douglas. To Comm ssioner Dougl as’
right, we have her Advisors, Jennifer Nelson and Gal en
Lenei. To ny left, | have ny Advisor, JimBartridge. And
to his left is Eileen Allen, the Conmm ssioner's Techni cal
Advi sor for Facility Siting.

Al so, we have the Public Advisor's Ofice. W
have Laura Murphy | believe on behalf of the Public
Advi sor. |If you can raise your hand in the back. Public
Advi sor can assi st anyone with the public who's here now
or on the line.

I now will have all the parties introduce

t hensel ves.
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Applicant, would you begin?

MR, ELLI SON: Thank you, Commi ssioner Peternan.

My name is Christopher Ellison fromthe Law Firm
of Ellison Schneider and Harris representing the
appl i cant.

MR STEWART: M nane is Todd Stewart, Project
Manager w th Bright Source Energy.

MR BIERING Brian Biering with Ellison
Schnei der and Harris. |1'malso here on behalf of the
appl i cant.

COW SSI ONER PETERVAN: G eat .

Staff, will you introduce yourself?

STAFF COUNSEL DE CARLO Cood afternoon. Lisa
D Carl o, Energy Conm ssion Staff Counsel.

To ny left is Chris Davis, Siting Oficer
Manager. W al so have various staff in the audi ence who
we'll introduce if they' re needed. And we have various

agenci es on the phone to discuss the biological resource

i ssues.

COW SSI ONER PETERVAN:  Thank you.

Is the intervenor from Center for Biol ogica
Diversity present? | believe on the phone we have Lisa

Bel enky. Do you want to identify yourself?

M5. BELENKY: Yes. This is Lisa Belenky with the

Center for Biological Diversity. And | believe I'll also

EHLERT BUSI NESS GROUP (916) 851-5976
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be joined by Il eene Anderson.

COW SSI ONER PETERVAN:  Thank you.

Take a nonent to ask anyone fromlocal, State, or
federal agencies in person or on the phone to identify
t hensel ves.

Is anyone fromthe Bureau of Land Managenent on
the |ine?

MR. PERRY: Yes. This is Cedric Perry, Project
Manager, BLM California Desert District.

MS. MARSDEN:  Ki m Marsden, Natural Resources
Speci al i st.

MR. LAPRE: Larry Lapre, District Biologist, BLM

COW SSI ONER PETERVAN:  Thank you

Anyone from US Fish and Wldlife Service?

DR PAGEL: Dr. Joel Pagel and Erin Chandl er at
Car | sbad.

M5. MARKS: Nisa Marks from Pal m Springs Fish and
Wldlife Service.

M5. FRASIER Hi. This is Jennifer Frasier also
from Pal m Spri ngs.

COW SSI ONER PETERVAN:  Great. Thank you.

Anyone fromthe California Departnent of Fish and

DR SHARMA: Dr. Shankar Sharma, CDFG

COW SSI ONER PETERMAN:  Thank you.

EHLERT BUSI NESS GROUP (916) 851-5976
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County of Riverside?

MR. ROSENTRATER: Phil Rosentrater, Riverside
County Deputy Director, EDA.

M5. NORTH: Tiffany North, Deputy County Counsel

COW SSI ONER PETERMAN:  Thank you. Are there any
other representatives fromany State or |ocal or federa
agenci es? Please identify yourself now, if so inclined.

MR MC KERNAN. Robert MKernan, Director, San
Ber nar di no County Miuseum

COW SSI ONER PETERVMAN:  Thank you. Al right.

If there's no one else on the line who would like to
identify thenselves or in the room | will nowturn this
proceedi ng over to Hearing O ficer Vaccaro.

HEARI NG OFFI CER VACCARO  Thank you.

I think, first of all, we'll go over I|ight
housekeeping. It pertains primarily to those of you on
the tel ephones. W have a really great system here which
all ows us to hear signing, breathing, papers rustling,
side conversations, and the like. |If you feel that you
need to nmake noi se, we would appreciate if you would hit
the mute button. But please do not hit the hold button.
We' Il probably end up hearing your nusic or whatever el se
it is that your agency or telephone projects. |If you get
too noisy and don't self-police, we may have to police

you. And that becones a little chall engi ng when you

EHLERT BUSI NESS GROUP (916) 851-5976
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deci de you would like to speak. So you're on the honor
systemfor just trying to keep sone of the background
noi se at a |l ow | evel

I have to say, I'mjust so pleasantly surprised.
| feel Iike a hostess who invited people to her party and
everybody showed up. This is absolutely amazing. W' ve
got, of course, the attorneys representing -- the parties
represented through attorneys, but | see a nunber of
technical people in the room Cearly, we've got a nunber
of public agencies on the phone. Sone of you we've tried
to get you to attend these status conferences in the past
and we haven't heard fromyou. So it is really | think
very encouraging to have this level of interest in what
are | think sone very significant and inportant issues at
the threshold of evaluating this project.

So I"'mgoing to bring those of you who aren't up
to speed back to February 1st, and then we'll fast forward
to today.

The Committee and | conducted an informational
hearing and site visit on February 1st. W received
written subnissions prior to that time and listened to the
oral statenents of the parties and nenbers of the public
at the time as well.

What becane readily apparent to everyone | think

even before that informational hearing and site visit was
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commenced that day is that there are a nunber of issues at
play that will affect the schedule. Wat the Cormittee
said is let's not take hours today and | earn about the
project and also | earn about all of the different
scheduling issues. Let's hold the scheduling issues over
until the parties have had an opportunity to conduct at
| east one or nore workshops and for everyone to get a
handl e on the issues. W'I||l have a status conference.

So here we are, md March. | think those of you
m ght recall the Conmittee wanted to have a status
conference a bit sooner than md March. But at the
request of the parties to give you sone tine to work
things out, here we are. You can rest assured that your
briefs have been read. Speaking just for nyself alone, |
have read each brief probably three tines for different
reasons. First is just a read through. Second tine is
with a very critical eye. Third tinme is with a critical
eye and then on a conparative basis. |'mconfident that
t he Comm ssioners and their Advisors have read the papers
as well.

So |l think with all of this interest and all of
t hese people, what |'m asking for you to do today, once
you get to the various issues, don't tell us what you' ve
told us unless it's inmportant to underscore the point.

Make sure we understand what we really need to know so we

EHLERT BUSI NESS GROUP (916) 851-5976
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can set reasonable mlestones to nove this forward and
allow the Conmittee to have all of the information it
needs to resolve what appears to be a few areas of

di sput e.

So |l think with that, those of you who camne
prepared today know that there was a Notice. And that
Notice for today's status conference identified the issues
for us to discuss. W're going to junp right in. Those
of you who have been through proceedings that | conduct,
the parties always -- always get to say what it is they
need to say. | will rush you along a little bit if you're
being redundant. But | like to do it round-robin fashion
This is the order for each question we'll start with the
applicant. W'Il nove to staff. Then we'll hear from
Center for Biological Diversity.

I think we know that sone of these issues wll
take a bit nore tinme than the other issues, but we wll
not be here until 10:00 tonight. And | would submt to
you that | would like for us not to be here much past 5:00
o'clock if it even gets to that. So let's be efficient.
Let's hit the high points. But | think what's inportant
is we need to be thorough and understand what the issues
are.

So the first question that the Conmttee asked

the parties to brief -- and | think maybe it was the

EHLERT BUSI NESS GROUP (916) 851-5976
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applicant didn't like the way that | think I worded one of
t hese questions. Perhaps this is the one. Wether the
AFC -- actually it was the second question. The first
guestion is whether the AFC is data adequate in the
techni cal area of biological resources and cul tural

resour ces.

So M. ElIlison.

MR, ELLI SON: Thank you, Ms. Vaccaro.

I will be, on this issue, very brief.

This question of data adequacy has been deci ded
by the full Comnission and the staff in Decenber. The
period of tinme for asking for reconsideration of that
deci sion has passed. And so this issue is resolved. And
I frankly don't think the Conmittee or even, for that
matter, potentially the Comm ssion has the authority to
reverse that prior decision

Havi ng said that though, the Conmm ssion made the
correct decision. And the confusion here is sinply this.
Center for Biological Diversity seens to believe that data
adequacy neans that the Conmmi ssion has all the information
it might require to make a final decision. That's not the
way the process works. Data adequacy means the provision
of Appendi x B of the Conmission's regulation for
acceptance of the initial application have been net. It

is followed by a discovery process that we are engaged in

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

now. No one, including the Center for Biological
Diversity, has pointed to any provision of Appendi x B that
has not been nmet. And the reason for that is, as your
staff has found and as you have found, they have all been
met. So this application is data adequate.

I do have sone synpathy for CBD s confusion about
why such nmassive additional information mght be required
beyond an adequate application. And our position on that
is those requests are excessive. And we'll get to that
next .

HEARI NG OFFI CER VACCARO  Thank you.

Ms. DiCarl o.

STAFF COUNSEL DE CARLO  Thank you, Ms. Vaccaro.

I concur with M. Ellison's statenment, except for
the part where our requests are excessive with regards to
extra biological resources data. W outline in our brief
how we nmade the decision to declare or to recomend data
adequacy determ nation for this project based on the
regul ations that we are required to conply with. W
expl ai ned why, perhaps, those regul ations don't
necessarily enconpass the full anount of information we
woul d need to ensure conpliance with CEQA and confornance
with LORS. And so we're available to answer any questions
the Committee may have. But | feel we've adequately

expl ained our rationale. And | do concur with M. Ellison

EHLERT BUSI NESS GROUP (916) 851-5976
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10
that tine for the review of data adequacy determ nation is
the 30 days subsequent to the Commi ssion's deternination
on that matter. And that has passed.

HEARI NG OFFI CER VACCARO Ckay. Thank you.

Ms. Bel enky.

M5. BELENKY: Thank you. | was on nute. Sorry.
It took a second.

Well, first, | just want to say that the
appl i cant does not speak for the Center for Biol ogical
Diversity. And his characterization of our positionis
i naccur at e.

Secondly, | think on the question of data
adequacy, we are just starting to get sone response to our
Public Records Act request. And going back and | ooking at
the transcript of the data adequacy hearing, it's quite
clear that staff was saying they could not possibly --
they did not believe they could neet a twelve-nonth
deadline with the amobunt of data at that point that they
had.

So to the degree that the applicant appears to
have been pressing very hard to say this nust be approved
within a twelve-nonth period after the data adequacy
finding, this raises exactly the issue we are concerned
about .

It was clear fromthe few little anbunt of PRA

EHLERT BUSI NESS GROUP (916) 851-5976
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11
responses we've had so far that certainly staff -- sone
staff at the Conm ssion -- whether or not it's the staff
who are working on this project at the nonent -- knew that
there was additional data that nmany -- that the other
agencies in the REAT group believe was necessary and that
data would take a longer tine to conpile going out and
doi ng the surveys in the appropriate seasons. And that,
therefore, to nake a data adequacy deternination in
Decenber | ast year sinply did not allow enough tinme to do
that, get the survey data, do the analysis, and finalize
any kind of decision within a year, within a twelve-nonth
peri od.

On the other hand, staff in their briefing has
rai sed a question that maybe the twel ve-nonth period is
not really enforceable in any nanner and that even if the
appl i cant does not agree to extend the tinme period that
they can sinply -- the staff and the Conmi ssion -- the
Committee can sinply nove forward and take a | onger tine.
If that is the Conm ssion's position, then perhaps it just
sinply doesn't matter at this point.

But we do feel very strongly that the expert
agenci es, including DFG and Fish and Wldlife understood
that additional information was needed and that that
shoul d have been taken into account at that stage. And

fromthe transcript of the hearing, it does not appear

EHLERT BUSI NESS GROUP (916) 851-5976
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that it was actually discussed in any way.

HEARI NG OFFI CER VACCARO  Ckay. Thank you, Ms.
Bel enky.

Ms. Di Carlo, putting you back on the hot seat a
little bit, Ms. Belenky said sonmething | think that was
fairly interesting and needs sone sort of response, which
is she was -- and Ms. Belenky, this is nmy paraphrase, so
I"'mnot going to get it exactly correct. You don't need
totell me if | get it wong. |'malready saying up front
it's probably not going to be exactly as you said it.

But the gist | took away is that the other
partici pants of REAT, not necessarily Energy Conmm ssion
staff, believe that this was informati on that was
necessary on the front end data adequacy stage, not
necessarily the recommendation that they would typically
nmake for data or requests throughout the process.

Is Ms. Belenky correct in that? 1Is that just
sort of a surm se? Wat do you have to say?

STAFF COUNSEL DE CARLO | do not believe she's
correct in that. | don't think the other agencies would
ever necessarily tell us what we would need for data
adequacy. W do ook to themto deternine whether or not
they' ve nmet the basic regulatory requirenments, if they
foll owed the protocols for the surveys they have

submitted. That would certainly be the case.

EHLERT BUSI NESS GROUP (916) 851-5976
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But I don't recall any discussion that had any of
t he ot her REAT agencies infornmng the Energy Commi ssion
staff they should declare this AFC i nadequate or make such
a decl aration.

HEARI NG OFFI CER VACCARO  Ckay. Thank you.

M5. BELENKY: Can | just clarify that is not what
| intended to say, if that's what you heard.

I think the point was that those agencies had
reconmended additional surveys that neant that a
twel ve-nonth period could not be net for this approval.

So this goes back to sonme of the issues we've
raised in our briefing, which is what to the Comm ssion or
this Conmttee is the neaning of data adequacy at that
stage. | mean, you're saying you don't have to have al
of this information you need because you' re going to go
into another process to obtain nore information. But
t here nust be sone sense in which the Conmttee feels that
it can neet the twelve-nonth deadline. Oherw se, that
statutory deadli ne becomes neani ngl ess.

HEARI NG OFFI CER VACCARO  That point came across
| oud and clear. Thank you.

I think what we're going to do instead of just
hearing nme make a recommendation to the Comi ssioners on
that issue is we're going to run through all of them

VWhen we've nade our way through all of the issues, | wll

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14
make a recommendation. The Conm ssioners will either
agree or disagree. And then we'll end up doi ng what the
Commi ssioners direct of all of us.

So | think we've heard enough fromthe parties on
that particular topic. Let's go ahead to the one that |
think is why we have so many technical folks here in the
room which is whether one additional year of bird and bat
surveys will be adequate as indicated by the Decenber 16
2011, REAT comuni cation or if several years of additional
bird and bat surveys are required as indicated by the
January 31st, 2012, US FWS5 conmuni cati on

We'll start with you, M. Ellison

MR, ELLI SON: Thank you

First of all, we do have technical people in the
room including fromas far as away as Israel. And one of
the things that | would enphasize to you is that this
guestion is fundanmentally driven by factual questions. W
don't have a lot of |egal disputes here. Wat we have are
factual disputes. Most fundanentally, factual disputes
about the risk of the facility. But also factual disputes
about the biology. There is a lot of frankly specul ation
and sort of ambiguous inplication, if you will, in the
briefs.

I want you to know that we are prepared to offer

wi tnesses to testify under oath to all the facts in the

EHLERT BUSI NESS GROUP (916) 851-5976
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brief that we gave you. And there are a lot of facts in
that brief which we think are critical

Secondly, before going any further, let ne say
this. Qur very strong belief is that the surveys we have
al ready done are nore than sufficient to neet all the
applicable legal standards to certainly neet, if in fact
exceed, the work that the Energy Commi ssion has required
of other projects that it has licensed in the past.

But we have been talking to the various agenci es,
t he various REAT agencies, and we are prepared to do a
very substantial additional amobunt of work. And in a
monent, | will tell you exactly where | think we are with
respect to those di scussions.

But by way of background, the BLM protocol, which
is what we started with here, the BLM protocol since we're
on BLM | and because we were approved for this project and
was sent to the other agencies for conment as well as
before we did those surveys calls for about 400 hours
worth of survey work. We ended up doing and have al ready
done about 8,600 hours of survey work. And the amount of
work that we're now being asked to do would total about
25,000 plus hours of work. That's how far apart we are on
surveys.

What we have proposed to do as a conprom se is

essentially another year -- close to another year's worth

EHLERT BUSI NESS GROUP (916) 851-5976
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of survey work. So we would be in the nei ghborhood of
16-, 17,000 hours of work against that original BLM
protocol of 400. So we are proposing to do a massive
anmount of survey work on top of what has al ready been
done.

W' ve had some very good di scussions with the
agencies. W think we are actually quite close. Before
we get into the discussions about who's right and who's
wrong about the need for these surveys, let nme get to the
practical issues.

W think we are -- in fact, it has been
characterized to us by Fish and Wldlife Service that we
are 95 percent in agreenent. W' re down to a couple of
i ssues. Basically, those issues are as | understand it --
and | haven't been in all of these discussions. So if |
m sspeak, | invite Todd and everyone el se who's been
i nvolved directly to correct ne.

Basically, with respect to the surveys, where we
di sagree is on doing -- putting carcasses out and doi ng
surveys for eagles with carcasses and doi ng sone w nter
surveys for birds generally. | want to be clear that our

concern about bridging that gap and doing those |ast two

pieces -- and believe nme, I'mnot going into everything we
agreed to do that beyond the 95 percent -- that's 5
percent -- is scheduled. If we can work out a schedul e

EHLERT BUSI NESS GROUP (916) 851-5976
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t hat works, we would be prepared to do those last two
pi eces.

But the concern is this: W need a fina
deci sion fromthe Comri ssion in the second quarter of
2013. And | won't go into all the details. But
basically, we need that to neet the online date in our
power sal es agreenents that we've already been awarded and
negotiated. And those are not easily subject to
anendnents. A few years ago, they m ght have been. But
not now. So that is a life and death issue for the
project, is holding to that schedul e.

So we are prepared to extend the twel ve-nonth
statutory deadline. W can certainly have an interesting
conversation about that. But we are prepared to extend
that to neet the additional requirenents if we can find a
way to still get to a final decision in the second quarter
of 2013. That's what we really need as a practica
matter.

And we think there may be sone ways of doing that
by, for example, providing sone of the information that
woul d conme in in 2013 after the PSA but before the FSA
Per haps bifurcating the PSA based on issues, things of
that nature. And that's a discussion we haven't fully had
with staff, but we think mght be productive.

Wth that background, if you wish, | can go on

EHLERT BUSI NESS GROUP (916) 851-5976
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and argue the issues about the surveys that we've already
done. It would essentially be what we've already said in
the brief. | wll highlight just a couple of things and
then I woul d wel cone any questions that you night have.

The first thing is what | already pointed out to
you. And you have a chart of the cost of the different
proposals on the table at the back of our brief, a bar
graph that shows the nagnitude of sone of the differences.

The second point | would nmake is you sonetines
hear, well, these projects require a lot nore information
because they're so nany nore acres, the solar projects are
so large or the wind turbines, for exanple, are so |arge.
That's already incorporated in doing the protocol s that
we' ve al ready done.

What ' s changi ng here is not what's being asked to
do. And, of course, if you' re asked to do sonething
across 20 acres and you're asked to do the sane thing
across thousands of acres, you do a ot nore work in doing
the same thing for thousands of acres. W accept that.

W' ve already done that. That's why the application for
certification is 60,000 pages |ong.

What ' s being asked for here is qualitatively
different information, a kind of information that was not
requi red of other projects, regardl ess of size.

Secondly, there have been sone conparisons to
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other projects that have been licensed. |In our brief,
we've sited some projects. And in particular, wnd
projects which we're tal king about have -- although |I'm an
advocate for wind power, | will tell you they certainly
have an issue with respect to avian speci es.

But for exanple, you know, the West Wnd Project
in Eastern Oregon, 2,000 acres, less than a hundred hours
of field observations for eagles pernmitted at that project
recently. The Mjave Wnd Project, 38,000 acres, 500
hours of surveys. And even the wind projects sited by
staff as being a precedent for the amount of work we're
doing in the Chokeberry Wnd Project, which is 222,000
acres, 1,002 nmegawatt wind turbine. It's a 2,000 negawatt
wind field in Wom ng, the equival ent power froma w nd
project from Di abl o Canyon. Qur reading of the data for
that is that they did not require the sane kind of
information that we're being asked to provide. In fact,
we think they were required to do a lot less. And we can
get into nore detail than that. W know of no project,
frankly, that's being asked to do what we are being asked
to do.

The nost inportant thing | would say is this:

The fundanental question about the inpact to birds and
bats of this project is not whether there are birds and

bats out there and exactly what they are and where they
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are and how high they fly, all those issues that we are
trying to resolve here. The fundanental question is what
is the risk of the facility to whatever species are out
there. W know there are sone birds out there. W know
there are some bats out there. The question really is
what is the risk of the facility.

And we have had a remarkably small anmount of
attention paid to that question in lieu of lots of issues
about frankly paying people to go out and stare at the sky
and count what they see, which incidentally |I would point
out is not mtigation. It doesn't do anything other than
devel op scientific information. It doesn't reduce the
i npact in any way.

We think that the fundanmental question, factua
guestion that you need to decide to go forward on this
guestion, is to look at what is the risk. And we set that
out in great detail in the brief. You'll hear perhaps
sonme people say that we don't know what the risk is.
That's not true. W actually have real world experience
with a very simlar project in Israel. And we can talk
nore about that. And we have flown sonebody in from
I srael that you can ask questions of about that.

We have information also people will point to the
Solar | study, which is a specific study of avian inpacts

of a solar facility of this type done many years ago.
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Even that study, which is a project which is dramatically
nore hazardous to birds than the Rio Mesa, will be
found -- the actual finding of that study was the inpact
to birds was "nininal." Less than one percent of an
i mpact .

But that project was nore hazardous than RVMS in
several inportant ways. The nbst inportant one being it's
focused mirrors during standby operation on only four
points in the sky and created energy concentrations at
those four points that were many tines higher than the

standby points for RRo Mesa will be. The Rio Mesa

mrrors, no two of themw Il be focused on the sane point.
And you will have energy concentrations that are nuch
| ower.

Simlarly, the major inpact in that study was

that there were inpacts with the mirrors -- collision
impacts with the nmirrors. That project, Solar |, had 126
acres of unnetted ponds right next to the mrrors. It

al so was inmedi ately adjacent to irrigated agricultura
| and.

In the case of Rio Mesa, there will be no acres
of unnetted ponds. There will be four acres, conpared to
126 of netted ponds. But no acres of unnetted ponds near
the site. And at |least one mile buffer between the site

and any agricultural fields.
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But the nost inportant experience that | would
point you to is the actual real world experience at the
Israeli facility which is essentially the sanme technol ogy
that we're tal king about here. It has a sonmewhat | ower
tower. It's smaller. It's only six negawatts. But it's
the sanme technology. The mrrors are the sanme, et cetera.
It's in a major flyway between Africa and Europe. And we
have experienced -- we have a witness who is the nanager
of the facility cone all the way fromlsrael who wll
testify and they have -- they walk the site every day,
that they have seen zero, no bird nortality at that site.

Qur brief includes a nodeling of the heat
impacts, and I won't go into that. It includes a
cal culation that shows that the collision risk fromthe
towers. And incidentally, in the Solar | study, they
found no collisions with the towers at that facility. The
collision risk with the towers at our facility if you | ook
at the air space occupied by the three towers at R o Mesa,
it is the equival ence of three comercial scale w nd
turbines. Now, we conpared earlier to wind farnms that had
as many as a thousand comerci al scale w nd turbines that
were asked to do far less than we are being asked to do.

Lastly, with respect to the site itself, you'l
see phrases like we are in the vicinity of the Col orado

River or we are in the vicinity of the Cbola Wlidlife
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Refuge. 1In fact, the main question that you should be
| ooking at, the main factual question with respect to that
is what are the birds that have been found on the site and
how do they conpare to birds that are found at the river

or at the wildlife refuges. Because if we are "in the
vicinity" close enough to have the same kind of bird
popul ati ons, then yes, we're in the vicinity. But if the
bird popul ations are substantially different, then we're
not. And that work has been done. That question has been
answer ed.

The surveys that we've al ready done -- the birds
t hat have been found at G bola found 287 species of birds,
including nmany waterfowm . At the RVS sites, the surveys
found 81 species of birds, dramatically less. And the
only siting of any waterfow at all during the entire year
of surveys was one tine 14 pelicans were sited flying over
the site. That's it. That was the only one.

So the site is not the sanme as the G bol a
Wldlife Refuge, which is several mles away. It is not
the same. It is in the desert. You' ve been there.
You' ve seen it. You know that.

I will stop now and invite questions. But let ne
just say, A: To reiterate, | think we're actually quite
close to reaching an agreenent. I|I'msorry we weren't able

to conpletely close that prior to today. But we're stil
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interested in having discussions with the agencies to
close that last gap if we can do that consistent with our
schedul e needs.

But having said that, we feel very strongly that
we have gone well beyond what both the applicable | aw and
t he precedent of other projects would require us to do.

Thank you very nuch

HEARI NG OFFI CER VACCARO  Thank you. That was
actually a very succinct sunmary of what's in the briefs.
Thank you for not repeating all of it.

You did hit I think some of the inportant high
points of it, because those are the very things | think
we'd Iike to hear fromstaff on, as well as hopefully
we'll be able to hear fromsome of the other REAT agencies
on the phone to address sonme of those concerns.

Ri ght now, we're going to keep this pretty nuch
think at the representative |evel, neaning the attorneys.
Al though if there are sone technical people fromFi sh and
Gane, Fish and WIldlife, or BLMon the line, if
Ms. DeCarlo can't facilitate the answers to those
guestions on behalf of REAT, | think we m ght ask them
some questions. W nay very well get to sone testinony
fromtechnical folks. But right now, | think we're going
to keep this at the representative |evel

So M. Ellison, this goes to | guess Ellison
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Advocacy. You have stated your client's position well in
the brief and today. But you used a phrase "life and
death." If your client doesn't get a decision by the
second are quarter of 2013 -- and those are pretty strong

wor ds, because it doesn't really allow for nuch
flexibility on the part of the Conmttee and the
Commi ssion. And while | and I'm sure the Conmi ssioners
appl aud all of the trenmendous effort because | know it was
probably not easy to get down to five percent, which
really inreal terms | think is probably bigger than what
we envision is five percent out of 100 percent, you're not
giving the Commttee or the Comm ssion nmuch latitude if
you're saying truly your drop-dead is second quarter 2013
when we still have what seens to be quite a bit of
evi dence we're going to have to get through on sone of
these very inportant issues if the parties aren't able to
work it out thenselves in terns of the schedule. So is
this rhetoric? 1s this real? Wat happens? The cl ock
strikes m dni ght, what happens?

MR ELLISON: It's not just rhetoric. The issue
is it's fundanentally driven by seasonal biol ogy
requi rements. Wen we get our pernit in the fall, we have
to relocate desert tortoises on the site, for exanple. It
takes a couple of nonths at least to prepare to do that in

an ordinarily way. |If we mss that fall w ndow, it slips
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at |l east six nmonths before we can do it again. |If we
suffer that six-nonth slip, we cannot build the project in
time to neet the power sal es agreenent deadli ne.

And again, | reiterate that deadline as far as
we're concerned is absolutely real. W cannot nake any
assunpti on what soever that we can negotiate an extension
of that deadline in today's world. So when we say the
second quarter of 2013, that's what's driving it. And
it's not rhetoric at all.

I would al so say, by the way, with respect to the
characterization that we're 95 percent there and has five
percent left, | was told that that's what one of the
agencies told us that we were 95 percent there. So it's
not ny nunmber. W believe it's soneone else. W think
it's right though. W think we're awfully cl ose.

But the difference to us is not -- it's not doing
the work. W're happy to do the work. It's just that if
everything slips until all of it is done, we don't neet
the schedule. And that, to us, is not a 95 percent issue.
It's life and death. So that's the problem

So if we can find a way -- and we think if we had
sonme further discussions -- and it's possible. | can't
say anybody el se would agree with it. But we think there
are ways of providing that information but holding to a

schedul e that neets our needs.
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HEARI NG OFFI CER VACCARO  Thank you.

So Ms. DiCarlo, you're up. | notice that you
have a Power Point | oaded and you'd like to do it, and
that's fine.

The cover page -- and | saw just this briefly
when you were doing the test -- said basically REAT
response. So does that nmean that you are the
representative today for the nost part for the REAT
agenci es in addressing this guestion?

STAFF COUNSEL DE CARLO Staff is representing
t he REAT agenci es agreed-upon responses to the counter
proposal contained in their brief. Heather Blair, our
staff biologist, is the one who's actually prepared to get
up and actually walk the Commttee and the parties through
t he agency's responses and perhaps counter-counter
proposal on certain itens. And it's a very short
Power Poi nt presentation. | think it would be hel pful for
the parties to kind of understand and get in witing
basically where the agencies are in ternms of the
applicant's counter proposal.

So we would beg the Comrittee's indul gence in
all owing us to wal k you through that.

| have sone ot her responses to statenents M.
Ellison has made. But if you would like to get to the

nuts and bolts, we could do that in the PowerPoint first.
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HEARI NG OFFI CER VACCARO  Actually, while it's
still fresh in everyone's mnd, why don't we address sone
of the coments that were made by M. Ellison. | think
we'd all be curious to hear how staff responds because
just on the surface of it -- and this is why again | read
the brief several tines. Each brief said sonmething that |
t hought was provocative, conpelling, interesting, nmaybe
even persuasive. But then | get to the next one and | get
to the next one and then | think, wow, this is going to be
interesting to see how we can put all of this together,
because it doesn't seem as though we're all speaking just
different types of oranges. Sounds |ike we're speaking
appl es, oranges and perhaps even bananas.

So | would like to hear | think first your
responses to M. Ellison, then do the presentation. O
course, M. Ellison, after we get through everyone, you'l
get to respond as well.

STAFF COUNSEL DE CARLO Wonderful. Thank you

Let ne first start by saying we are synpathetic
to the applicant's scheduling concerns, although we woul d
say scheduling is of their own naking with regard to their
entering into the PPA. W are synpathetic and do
understand the need to get these projects noving.

However, at the end of the day, we need to ensure

that the decision and staff's recomrendation is based on
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substantial evidence in ternms of whether or not the
project could result in significant inpacts. And if so,
are they mtigable and have we identified the proper
mtigation.

So that's staff's main concern, that we have the
informati on we need in order to reach a solid
reconmendati on on the potential inpacts to biologica
resour ces.

HEARI NG OFFI CER VACCARO Can | pause just really
gui ckly before you go further?

I just want to nake sure that we're all of the
same understanding. Staff is doing an analysis and it's
doing fact gathering. But ultimately, it is the Commttee
and the Comm ssion | think that makes the determ nation of
whet her or not there is substantial evidence to support
the decision that it's making.

STAFF COUNSEL DE CARLO. Correct. And it would
just be does staff feel it has the information it needs to
make that recommendation to the Conmmi ssion to the
Conmi tt ee.

M. Ellison says we need to focus on the risks of
the facility. Nevernind what's out there, focus on the
risk. However, risk is one conponent and we have been
focusing on that.

We have several data requests of the applicant to
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provide us nore information of potential risks of the
facility, some of which they' ve objected to prelimnary
indicating they'Il try to get us the informati on we need.
But we're not ignoring that aspect. But in order to
determ ne risk, you have to know what's out there. You
need the environnental base line data in order to
determ ne what could be inpacted. And that's what we're
tal ki ng about here, the base line data in order to make an
anal ysi s of potential inpacts based on the proposed
proj ect .

M. Ellison references two projects that they've
sited to frequently to show why their proposed project
doesn't have potential risks that staff is concerned
about, Solar | and their facility in Israel, CEDC. Those
are orders of nagnitudes smaller than the proposed R o
Mesa. This is a very large project using a technol ogy
that's very new. M. Ellison references certain data
"coll ected" at the CEDC facility in Israel. However, that
was done by enpl oyees. That wasn't a scientific review of
t he inpacts occurring on a day-to-day basis. So staff is
rightfully asking for nore detailed information froma
scientific perspective.

One thing M. Ellison nmentioned in his briefs
that | wanted to briefly address was this accusation that

staff in the REAT agencies are establishing a noving
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target with our survey requests. And that is sinply not
true. There were a couple of iterations of data that
we' ve been requesting. However, they follow | ogical
order.

US Fish and WIldlife Service asked for their
survey. They issued their survey recommendation in the
m ddl e of June 2011. They had previous discussions in
spring regardi ng those survey recommendations. The June
27th was just | believe a witten formalization of those.

The applicant sites to Decenber 1st and Decenber
2nd filings. W're not sure what those are. They could
just be a re-submttal of US Fish and Wldlife
recommendati on. We're unaware of what those were. So
those weren't included in what we formally issued.

Then we followed up the June 27th recomendati ons
with a REAT group submittal on Decenber 16th identifying
the explicit survey recomrendation regarding mgratory
birds, breeding birds and bats. And because the applicant
had several questions based on these survey data that we
re-issued, we requested data on January 31st
clarifications regarding eagle surveys. However, that was
just at the behest of the applicants who asked for nore
i nformati on on what exactly we were asking for.

And then we followed this all up with our data

request, which is a formalization of all the information
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that we had previously requested. So there really hasn't
been an erratic noving target here. W' ve just been
trying to systematically alert the applicant as early as
possible to what we identified as data needs in order to
ensure they got their people out in the field as soon as
possible to get the information collecting. So we
woul dn't del ay the process any further

And | believe | tal ked about the potential
hazards of the project and staff will go into nore detai
about that. But there are several potential concerns with
this project, which is why it's so inportant to get the
underlying base line data to know what's out there that
could be potentially affected.

Possibilities are collision with towers. There
are three 760 foot towers out there. Especially at
nighttime, those nay not be visible depending on the
lighting situation. There are birds who nigrate at night.
That's a serious concern

Potential collision with mrrors, another concern
whi ch was obvi ously seen as a potential problemat the
Solar | facility. Although given the size of that
facility, the nmagnitude may be different than this one,
which is orders of magnitude different.

The inpacts fromthe heat flux emanating fromthe

facility and the mrror standby points, that's information
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we' ve asked to applicant to get us. W have engi neers
assigned to hel p our biology staff understand ki nd of what
that nmeans in the real world.

And there's also potential for blinding as birds
fly through these areas with Iight emanating. W don't
guite know the effect that could have. Could it be
bl i nding or even tenporary visual inpairnment could be
potential problems. So those are the areas that we're
concerned about.

And so now | guess |I'Il just turn to staff.
Heather Blair will give our presentation on the REAT
agenci es' response to the applicant's counter proposal.
And we'll also go into nore detail about our concerns for
the project. And we al so have Scott White here to foll ow
up with any questions the Conmittee m ght have.

HEARI NG OFFI CER VACCARO  Just before we get
started with that and go ahead and go to the podium |'m
not stopping you from doi ng that when you need to.

When you nade reference to the applicant's
counter proposal, you're talking further back in tinme than
the counter proposal to the REAT -- Decenber REAT
reconmendati on or are you tal ki ng about sonething el se
now?

STAFF COUNSEL DE CARLO This is their nost

recent counter proposal. W' ve had different waves of
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di scussi on about the various survey requirenents. This
Power Poi nt presentation is our response to their nost
recent counter proposal in their reply brief. | believe
it was fully flushed out and hinted at in their opening
brief.

HEARI NG OFFI CER VACCARO  Gkay. Thank you.

MS. BLAIR  Good afternoon, Conm ssioners and
Advi sors. Heather Blair, Aspen Environnental G oup,
contractor to the California Energy Conmi ssion.

Staff put together this presentation -- yes.
Ckay.

Wth itenms of concern to the REAT agencies
regardi ng the technology risks. And this really forned
the basis for our request for this additional survey
information. Lisa DiCarlo ran through a lot of it. [I'll
run through it, try to summarize things, keep it brief,
keep it quick.

HEARI NG OFFI CER VACCARO  But before you do --
again sorry -- | need to for the record be clear.

Typically, when you woul d speak to the
Commi ssion, we would have you sworn in and you woul d be
giving testinony. Today, what you're giving is a
presentation. And at this point, we're not taking sworn
testinony from anyone because this part | don't believe is

in the nature of an evidentiary proceeding or an
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evidentiary hearing. So | just want everyone to be clear.
W' ve got an agent of the REAT group giving a presentation
representing I guess the consensus at this point of the
REAT agencies. But |'mlooking at you as bei ng somewhat
on par with Ms. DiCarlo which is your being a spokesperson
at this point. But |I'mnot asking you to give sworn
t esti nony.

MS. BLAIR  Under st ood.

The Energy Commission is required to eval uate
this project under both CEQA and the California endangered
species act in partnership with our sister agency, the
California departnment of fish and game. O her partner
agenci es include the BLM which evaluate this project
pursuant to NEPA, as well as the United States Fish and
Wldlife Service, which nust have an adequate base line to
potentially pernit this project under the Bald and Gol den
Eagl e Protection Act, as well as evaluate it under the
Mgratory Bird Treaty Act.

G ven these responsibilities, the agencies wll
consi der several project factors in our inpact analysis.
The first is the hazard that the technol ogy poses. And
"Il go into that in subsequent slides. The project is in
a mpjor migration corridor. It is in a branch to the
Pacific flyway. The project will result in extensive

habitat 1oss. And this habitat loss is of cunulative
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concern in the Col orado River corridor given the other
energy projects that are proposed in the vicinity.

Next slide, please.

So several workshops have been conducted where
Bri ght Source expl ained their technology and the risks to
birds and bats. The REAT agenci es agree that these
factors do, indeed, propose risks to birds. First being
the concentrated light and the energy flux near the tower
and the standby zones, which could result in injury or
nortality to the birds

I think it's inmportant to point out that although
Bri ght Source typically points at several conparative
projects to showthat Rio Mesa is relatively benign, we do
not understand what the thresholds of the energy flux are
for injury to birds.

Al so as Lisa nmentioned, collisions with the
heliostat mrrors and towers is of concern as well as the
environnmental setting. The project does support a diverse
assenbl age of birds, specifically in the mcrophyll
woodl ands on the project area. And nore inportantly, it
is surrounded to the east by national wildlife refuge,
irrigated agriculture, and extensive wetlands. And as
said before, it is in a mjor mgratory flyway.

So again, this slide is intended to sort of

mrror what staff has seen from Bright Source and t he
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agenci es have seen from Bri ght Source several tines, which
is a conparison of two other operational solar facilities
that enploy sinilar technology. The first is the Solar
facility in San Bernardi no County and the CEDC facility in
| srael.

This slide presents these factors fromthe
agenci es' point of view | would say. So regarding project
acreage, |'d like to point out that the Rio Mesa project
is much, much larger than the other two projects that are
used as a conparison for trying to say that Rio Mesa is
i ndeed beni gn.

Wth regard to the mrrors, the heliostats are,

i ndeed, smaller than those at Solar |, but the coverage of
the heliostats on the project area in terns of square feet
is again much, nmuch larger. The two conparative power
tower projects have one power tower. The Ri o Mesa one has
three towers, which are nore than twice as tall. And
regardi ng adj acent |and use and habitat, all three
projects provide habitat for birds and wildlife.

In regards to bird nortality, as Lisa nentioned,
the Solar | facility does have a peer reviewed and
published article docunenting nortality on the Sol ar |
site. The CDEC project has no such scientific
information. And as we know for Ro Mesa, it's unknown at

this point what the risks are to birds.
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Now I have a series of about three slides that go
into pretty exhaustive detail about where we are with our
agency deternination after review of the applicant's
counter proposal. |I'mnot sure if you want to address
that at this point or we can hold it for later.

HEARI NG OFFI CER VACCARO Hi points. It seens
like you can tell us the bottomline for each of these.

I nean, | appreciate the level of work invol ved,
but I think we could be here for quite a while. And then
it starts to sound a little bit nore |like testinobny than
just giving us the nost critical pieces of information
that we need to nove forward with the threshold question
of what are the mlestones going to be for this project.

M5. BLAIR Understood. And | would agree with
the applicant's characterization that we're 95 percent
there. 1'Il just run quickly through the differences in
t he agency's deterninati on of each of these survey
cat egori es.

The first being for mgratory birds. As the
appl i cant nentioned, they are not proposing to do w nter
surveys. W are not in agreenent there. W do think that
surveys are necessary between Decenber 15th and January
31lst. This is the peak winter use season, and it is
needed to understand the magni tude and abundance of bird

usage year round.
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Simlarly with regard to raptor m gration, the
applicant is not proposing winter surveys. W again feel
they are necessary in this peak winter use season.

Col den eagl e, the REAT agenci es concur with the
applicant's proposal with a couple caveats. The first
bei ng that the assunption should be put forth that any
nest, regardless of its condition, should be considered
potentially active. And this is in agreement with what
the applicant's consultant, Pete Bloom had said during a
recent consultant neeting. And the service wanted to
enphasi ze this determ nation as a highly project specific,
that they may not nake the same determ nation, especially
with regard to the need for early season surveys for other
pr oj ect s.

Wth regard to A LA woodpeckers and breedi ng
birds, this was not nentioned by the applicant, but it is
one where we continue to have di sagreenent.

The applicant would |ike to do fewer surveys than
t he REAT agencies think is necessary. The applicant would
like to do three. W state that eight are, in fact,
needed. And it's inportant to point out that the G LA
woodpecker surveys are also intended to enconpass al
surveys for breeding birds. So at |east eight are needed
to enconpass both G LA woodpeckers and breedi ng birds.

The applicant is also proposing to survey of a

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

40
smal | er area surrounding the project. They're putting
forth 500 feet. W originally wanted one nile. W'd like
to conprom se at a quarter of a mle off site, which would
be in consideration of the A LA wiodpeckers' hone range
and also allow for an analysis of potential inpacts to the
m crophyl | woodl ands downstream of the project.

Anot her area under this topic is that the
applicant is proposing to assune presence of -- assune
occupation of G LA woodpeckers if they are detected during
the first two surveys for the species. But we need
absol ute counts pursuant to the California Endangered
Species Act for our evaluation so that we can understand
how many i ndi viduals woul d be inpacted or the nunber of
nesting pairs.

Also with regard to EIf OM. Here's another
poi nt of disagreenent. The REAT agencies nmaintain that
they are needed. The applicant does not want to conduct
them and we're looking for a determi nation fromthe
Committee here regarding this topic. W naintain that
t hey nust be conducted to deterni ne whether the species
occurs on site. And if it does, again, we need to have
absol ute counts to determ ne the nunber of individuals
that could be inpacted. This is based on the presence of
marginal ly suitable habitat on site and records of the

species occurring in simlar habitats in Ri verside County.
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Wth regard to the last two, bat nonitoring and
radar, happy to report that we are on the sanme page with
t he applicant there.

Next slide.

And this just provides a summary of the agencies'
determ nati ons.

HEARI NG OFFI CER VACCARO If we could just go
back to the slides that you were just discussing. And
again forgive ne because |I'mnot a technical person. |'m
pretty much a lawer and | think like a lawer. So | need
just a little bit of education, because you used the
phrase "necessary" several tines talking about everything
up until we got to |l think the EIf OM. And then you
started specifically tal king about what CESA under CESA
you need absol ute counts. But before that you were using
the very generic termof we believe is necessary. Wat
does necessary nean? |s it necessary for deternining
whet her there needs to be nmitigation? Necessary for
fashi oning the appropriate mtigation? | guess it's just
such an anbiguous termto nme. Maybe it has technica
nmeani ng. But | don't understand specifically when we've
got sone difference of opinion over whether or not it's
necessary -- what are you neani ng by that?

M5. BLAIR By necessary, we nmean that it is

necessary. |It's -- required isn't the right word either,
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| suppose.

But it is needed for us to establish an adequate
base line fromwhich to evaluate inpacts pursuant to CEQA
It's al so necessary needed fromthe agencies to be able to
conduct their evaluations regarding permt issuance under
their regul ation

So with regard to the absolute count, that's
another | guess a differentiator that nore specific detai
woul d be needed in those cases because you're dealing with
the California Endangered Species Act.

HEARI NG OFFI CER VACCARO Ckay. Thank you.

M5. BLAIR  Was that hel pful ?

HEARI NG OFFI CER VACCARO It hel ps nme under st and
how you're using this term yes. Thank you

So because | had those questions on nmy mnd, can
you get us to the last slide then after the charts here?
Because | think you were just starting to --

M5. BLAIR This just presents a summary of the
table. These are the agency determ nations for each of
the categories. Again, know ng that great progress has
been made, that we are close, there's just a few areas of
di sagreenent renmi ni ng.

HEARI NG OFFI CER VACCARO |Is there anything at
all that woul d cause staff or the REAT agencies to shift

position? | mean, it seens as though you've been having
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wor kshops and you're conprom sing on certain things. Are
t hese conpromni sed areas or are these non-negoti abl es?

Just as we're hearing second quarter of 2013 is a

non- negoti able on the part of the applicant, I'mtrying to
get a sense where are you? W hear you're at about a five
percent. Can that five percent be close to zero percent
or two percent? O is this really an issue or a set of

i ssues that nust be decided at the Conmttee |evel?

M5. BLAIR  Well, | think the EIf OM is one that
needs to be decided at the Cormittee level. |'mlooking
to the applicant to give ne a sense of how they feel about
di scussing things further.

And then with regard to the other itens as far as
breeding birds, | see that as pretty mnor. | nean, we're
tal ki ng about eight versus three all within the sane tine
frane essentially of the spring. | don't think that would
af fect your schedul e.

And then with regard to the need for w nter
surveys, that | don't think pushes your schedule too far.
That woul d be concl udi ng January -- the end of January,
2013. So | think the --

MR WHTE: | wonder if | could add a coupl e of
words to that.

HEARI NG OFFI CER VACCARO  And you are?

MR. WHI TE: Scott Wiite, Aspen Environnenta
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G oup contracting biology staff to the Energy Conm ssion

VWhat | just wanted to add is biology staff have
wor ked t hrough these questions with the applicant in |
think three workshops now. And we've held multiple
nmeetings with the REAT agenci es.

W' ve al so been tal king to Robert MKernan, who
is one of the authors of the study at the Solar | plant
and al so an expert on birds in the desert. Al of those
peopl e are on the phone to answer questions if you're
i nt erested.

But bottomline at this point, staff is to the
position where we sincerely believe this is data that's
needed to do an adequate CEQA and California Endangered
Speci es Act analysis of the projects potential inpacts.

And the applicant has enphasized -- has
enphasi zed that while we know there are birds and bats
there, let's nove on and figure out what the potenti al
hazards are. W want to enphasize we are working towards
under st andi ng of potential hazards and | ook forward to
nmore wor kshops with the applicants on that question

And yes, we do know there are birds and bats out
there. Wat we don't understand or have adequate data to
really support is how many and when and the species
diversity. And we've multiple tines tal ked about the

maj or mgration pathway and the wildlife refuges in the
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area. And we continue to believe there is a serious
concern with many, many birds in this part of southern
California. And we need a solid base Iine to anal yze that
potential inpact for both endangered species and for nore
common m gratory speci es.

HEARI NG OFFI CER VACCARO  Ckay. So then correct
me if I"'mwong. But it sounds as though there's not mnuch
room for further conprom se on virtually all of these
areas, except for the one where you were noting the
di fference between the three and the eight; is that
correct then, Ms. Blair?

MR. WHITE: That's not a spot for conprom se. W
really do believe we need those eight field surveys for
bot h breeding birds during springtine and the State |isted
endangered G LA woodpecker to quantify take under CESA and
to eval uate the abundance of birds on the site.

HEARI NG OFFI CER VACCARO Ckay. So then one nore
time, so then is there any room what soever for conprom se
with respect to the itens that were just presented in the
charts? Are they non-negotiables? | nean, | hate to put
you on the spot. But we could have so nany nore of these
status conferences where we talk but don't hit the point.

And if the point is they're non-negotiable is
second quarter 2013 and t he REAT agenci es' non-negoti abl es

are the itens on the chart, | think that really hel ps
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everybody understand the playing field. Because we
haven't had the benefits of being in the workshops or
really understanding it fromthe technical perspective
that you do. So these charts are so hel pful

M5. BLAIR Right. | understand your question
And | guess given the extent of the conprom se on both
sides, we're kind of at a point where, yeah, this is sort
of the -- we thought we were at the nininumlevel before.
And | think we're really at the mnimumlevel wth what
we're asking for here. So | guess take a hard line, you
know, with your question, yeah, this is -- suppose there
isn't nmuch roomfor conpron se

HEARI NG OFFI CER VACCARO  And | appreciate that.
And perhaps sonetinmes folks aren't so used to nme being
that direct. But | think sonetines to nove it forward
it's necessary that we're all sort of understanding things
exactly the sane way.

I have anot her question for the REAT group.
Ms. DiCarlo, | don't knowif you' re the one to answer it
or Ms. Blair. Wat happens hypothetically if you don't
get this information, the REAT, that it believes is so
essential ? Wat does that nean for your ability to wite
an environnmental docunent ?

M5. BLAIR  Well, I'mnot a | awer, but we woul d

have gaps in the analysis. And | would be concerned there
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woul d be vulnerabilities in the defensibility of our
docunent .

HEARI NG OFFI CER VACCARO: Defensibilities of the
document or defensibility of the ultimte decision?

M5. BLAIR O the decision

HEARI NG OFFI CER VACCARO Ms. DiCarlo, | think
maybe you m ght want to weigh in on this.

STAFF COUNSEL DE CARLO | would imagine it would
result in a staff recommendati on where staff could not
reach a concl usi on on the benigness of the project in
certain circunstances, that staff would not be able to
reconmend that the project would not result in a
significant adverse inpact because they lack the
information in certain areas on which to base that
concl usi on.

HEARI NG OFFI CER VACCARO  Ckay. So just ensuring
| further understand. So staff could still put together
as nuch of a biological resources anal ysis as was possible
based on the known data, but this m ssing essential
data -- again, this is all hypothetical, just trying to
understand the inport of all of this.

Staff would explain ensuring that it was doing
everything -- all the technical folks were truly being
represented fairly that here's what we don't have and

here's why we don't reach a conclusion, but here's the
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recommendati on we have because of that. Wuld we still
get a reconmendation? O would it just be a matter of
there's nothing that we can say about this because we did
not obtain or did not receive the essential data that was
requir ed.

STAFF COUNSEL DE CARLO | don't think you would
get a recommendation for project approval. |I'mnot sure
that staff would recommend project denial outright.

There is al so the question of whether or not we
could fold in take permits without certain of the
information if they involved the CESA |isted species.

HEARI NG OFFI CER VACCARO  But that would be
articulated by staff basically saying here is the dom no
effect or here's what's going to happen as a result of our
not having this infornation.

STAFF COUNSEL DE CARLO Right. And we've issued
PSAs before in not necessarily biology but in other
techni cal areas where we haven't had all the information
we expected to get it by the FSA stage.

The slight difference here is that we're stil
proposing a joint docunment with BLM And they aren't able
to issue their draft document until they have all the
information they need in order to do the anal ysis because
they' ve done it in the past apparently with m ssing

information. They've had to re-circulate their DEIS. And
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t hey' ve di scovered it doesn't save any tine. It actually
potentially creates nore of a tine sink than waiting for
the information.

So, whereas, in the past staff was willing to
issue a PSA with holes, we are probably less able to do so
here with that approach if we want to maintain our
cohesi veness and our joint approach with BLM which we do
at this point.

HEARI NG OFFI CER VACCARO  Thank you.

And | think that's why, speaking for nyself, it's
very informative to have you representing the REAT agency
and where there i s consensus, because | think there have
been both allegations -- and | think what we've seen in
the record where Fish and Wldlife Service has nmade
further recomrendati on beyond what was in the Decenber
reconmendati ons subnmitted by Pierre Martinez.

And that really gets to the other part of the
guestion. Ws one year enough? | understand applicant is
sayi ng one year additional is too nmuch, but we're willing
to conpromse to a large extent, except for on this part
where we di sagree.

But that |eaves hangi ng the question -- the
second part of ny question, which is what about Fish and
Wldlife Service saying we understand that we agreed that

at | east one nore year woul d be necessary, but we think
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it's really nore than one nore year.

And | didn't hear M. Ellison address that, but
we are going to get back to him Staff addressed it in
the brief, and it sounded to ne like that is a place where
staff is willing to have a point of departure with Fish
and WIldlife Service.

STAFF COUNSEL DE CARLO Well, recognizing that
Fish and Wldlife Service is concerned with federal
statutory requirenments, and while we are too, our permt
doesn't hinge on ensuring the conpl et eness of those pernit
requirements prior to issuing -- conpleting our review
So we are committed to one year. The REAT agencies are
commtted to one year

I don't know -- Heather may have nore information
about what subsequent to that Fish and Wldlife Service
may require of the applicant, if anything. But for our
needs, for staff needs to provide the Comi ssion, the
Committee, with our recommendati on, our analysis, we're

commtting to doing it with the one-year surveys that we

identified.

HEARI NG OFFI CER VACCARO Ckay. | think at this
poi nt we've got Eileen Anderson on the line. | don't
know -- Lisa Bel enky had been on the line. Center for

Bi ol ogical Diversity, would you like to weigh in on this?

MS. BELENKY: Yes, we would. And | think I'm
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going to have Eil een make a few comments as well.

But | just wanted to say on the issue that was
just being discussed a few mnutes ago as far as what is
necessary, | think we very nmuch concurred with what staff
appeared to be necessary, which is what is necessary for
the base |ine under CEQA and what is necessary for the
permtting under CESA may well| be different things. And
that is something that needs to be very clearly defined.

Thi s whol e question of permitting in this case
and other -- that the Commi ssion has the adequate data and
is following a procedure that at |east matches
substantively the procedure that the expert agency woul d
have followed. It's very, very inportant for these issues
and particularly inportant to the Center

I don't think there's any question that the
Conmi ssion can ask for additional data, and | don't
bel i eve anyone has nade that argunment but they could not.
But it is the discretion of the agency, in this case, the
Commission. It is not up to the applicant to nake that
deci si on.

And so again, the Center has in the past had sone
problens with this whole idea that this was all a
negotiations. To sonme degree it may seemthat way, but it
has to be ultimately the agency that is making a

di scretionary determ nati on about what data is needed.
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And it cannot be sinply a back-and-forth between the
applicant and the staff. That seens to us to be both
shutting out the rest of the public in understandi ng what
is going on and allowi ng a decision to be made not at the
| evel of the agency, or in this case the Comm ssion.

So I'"'mgoing to turn it over to Eileen Anderson

MS. ANDERSON: Yeah, I'"'mhere. And | wanted to
bring up an additional issue that we've recently nade a
data request on with regards to the desert kit fox and our
concerns there. And it's sort of being overlooked in
i npacts to that species which is protected as a
fur-bearing mammal in California.

And our concerns stemfromthe fact that so many
kit foxes have been -- have died on the Genesis project
site. And so the notion of full disclosure of how many
kit foxes are on the project site and the application for
a take pernit based on the nunber of kit foxes that could
be inpacted is sonething that seens to be bei ng overl ooked
by both the staff and its applicant or at |east
downpl ayed. It should be fair downpl ayed very nuch, which
for not having substantive requirenments for how nany dense
and the population -- an estinmate of the population on the
site.

HEARI NG OFFI CER VACCARC: Ms. Anderson, |'m aware

Center for Biological Diversity just propounded sone data
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requests. | have not |ooked at them But |'m wonderi ng,
do those data requests address sone of these issues you're
now raising with respect to the kit fox?

MS. ANDERSON: They do. They ask for that
specific information.

HEARI NG OFFI CER VACCARO  Ckay. So that even
if -- as Ms. Belenky pointed out, even if applicant has a
poi nt of view and even if staff with the REAT agencies
have a point of view that might even be sinpatico, you're
absolutely right in pointing out that doesn't nean that
everyone is in agreenent. And | suspect your data
responses are showi ng that you have sone | evel of interest
and di sagreenent with what you've read and what you're
aware of to date; is that correct?

MS. ANDERSON: That's correct.

HEARI NG OFFI CER VACCARO kay. W do have an
itemto discuss kit foxes a little bit later. So I think
if I can find out.

Do you have anything else to add with respect to
the bird and bat surveys that have been at issue? And if
you'd like to restate sone of your kit fox coments when
you get to that item we'd be happy to hear from you.

M5. ANDERSON: Ckay. | don't think I have
anything to add on the perspective of the bird and bat at

this tine.
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V5. BELENKY: This is Lisa Bel enky.

I just wanted to add | think we're not going to
reiterate what the staff said, but we do very nuch agree
with staff on the point regarding the conparisons to other
projects, the two relatively smaller projects that have
al ready been built and operated. This is orders of
magni tude |l arger than that. And we disagree strongly with
the way the applicant has sort of franmed the McCrary
study. But that | think is for another tine, not at this
heari ng today.

HEARI NG OFFI CER VACCARO Ckay. Thank you.

I think at this point we've heard fromthe
parties on this topic. | told M. Ellison we'd hear from
himagain. W've heard quite a bit fromthe REAT agencies
at this point. W have a sense for Center for Biological
Diversity's concerns. Perhaps you can respond to the
things that you believe nerit particular response. |
don't think everything that's been said has to have a one
for one response.

MR, ELLISON:  Thank you. And no, |I'mcertainly
not going to respond to everything, but | will respond to
what | think are a couple of key things.

First, we actually did -- and | would say to sone
degree we think for the first time did hear sone

conmpromi se to the REAT agencies, at least if | understood
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correctly. And this is partly clarification. The winter
surveys you're looking for would end on January 31st,
Decenber 15th, and January 31st. That's six weeks.

M5. BLAIR This is Heather Blair.

| noticed that typo. It is the 30th, not the
20t h of January.

MR, ELLI SON: Ckay.

M5. BLAIR: | was kind of hurrying through that.

I wanted to say that we do concur with you
stopping on | think it was Novenber 1st. Let ne just
confirm Yes, stopping Novenber 1st pending our review of
the existing data that you will be providing regarding
bird use in the area. But we do need that six-week w ndow
of peak bird use surveys in the wnter

MR, ELLI SON: COkay. W appreciate the six weeks
and wanted to clarify that.

Secondly, let ne ask -- start with a place where
| agree with Ms. Belenky. W conpletely agree that it is
the Commttee that nmakes and ultinmately the Conm ssion
t hat makes the decision about schedul e and nakes the
deci si on about what infornation is required. W certainly
don't see oursel ves making that decision or "negotiating,"
but we certainly have input |ike everybody el se does as
you make that deci sion

And in that regard, let me get to what | think is

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

56
the two fundanmental questions. The first is | think the
one that Ms. Vaccaro so accurately asked about. What does
it mean to be necessary? The real question is how nuch
information is enough. There is no | aw that says you have
exactly this information -- or let ne be nore clear.

There is such a law. It is Appendix B on data adequacy.
W' ve |l ong gone past that. W've nmet that a long tine
ago. And there are sonme cases and there are certain
things that are specific things about informtion, but
general ly speaki ng, what we're tal king about here is a
judgnent call, is a judgnment by various experts and policy
makers bal ancing a set of interests about how nuch
information is enough to nmake a decision that's supported
by rational e substantial evidence. But at the sane tine
is not all the information that could possibly exist.
There are lots of cases out there, and we've sited sone of
themto you that say that the Cormmittee and the Conmi ssion
needs to bal ance not being burdensonme, meking a deci sion
within a reasonable tinme and all those other questions.
And with that, let ne get to a specific exanple
of what |'mtal king about when we see this disagreenent
about how nuch is enough. |It's -- for exanple, let's tack
the EIf OM. If | said elephant, | nisspoke. The
El ephant OM is a whol e other species.

My understanding is -- and our biologists tell us
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there has not been a siting of the EIf OM in the | ower
Colorado River in the last 20 years. W believe we're
bei ng asked to | ook for something that isn't there and
t hat nobody has seen in 25 years, which involves proving
t he negative, how nuch information, how hard do you have
to ook for something that isn't there before you're
confident it's not there? Ckay. A lot of this is related
to that sort of thing, proving the negative.

Some of the safety issues here are also rel ated
to proving the negative. And that again is a question.

We think the information that you al ready have, which
includes this, would give you plenty of insight into
deci di ng whether there is going to be a significant inpact
on this species that hasn't been seen there in 25 years.
REAT agenci es di sagree. (kay.

The second point | want to nmake has to do with
what | neant by the risk characterization. |If you were to
decide, let's say hypothetically, that this facility poses
no unreasonabl e risk to whatever avian species are out
there, if hypothetically you nmade that judgnent, then it
woul dn't natter what species were out there because
they're not at risk. That's fundanmentally our position,
okay. W're not saying there is zero risk. There is sone
collision risk. But the risks are quite understood.

And with respect to, for exanple, the heat risks
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that we're tal king about, for exanple, the solar flex
concentrate at CEDC at the Israel facility is higher than
it will be at Rio Mesa, despite the difference in the size
of the projects. Al of those heat issues are absolutely
wel I understood. W' ve done nmodeling that's in our brief.
We have an expert flown here fromlsrael who's happy to
testify about it. The scale of facility on those kinds of
i ssues really makes no difference.

And as far as the scale of the facility with
respect to collision risk, that can be scal ed up
Collision risk is quite well understood. There are a
t housand wi nd machine -- wind projects that have | ooked at
collision risk with spinning blades, for heaven's sakes --
I nean, if we are using conmon sense here -- in sone great
depth. This is not some new exotic risk that we don't
under st and.

And the last thing | would say about the Sol ar |
study having been -- it's been suggested we've
m scharacterized it -- we've quoted it. The quote when
they said they found the risk is minimal, those aren't ny
words. Those that's a quote fromthe Solar | study.

Ckay. So these issues about how much information is
enough are very subjecti ve.

If the question is can you survive a lawsuit and

the question will be is there substantial evidence in the
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record to support the decision that you make. W' ve
subnitted an application that's 60,000 pages long. W're
proposi ng now to supplenent that with a year's worth of
addi tional survey data. Several thousand hours of
addi tional survey data. |'mnore than happy to go in
front of any judge in California and argue that there's
substantial evidence in the record on these issues.

The last point |'d make is probably the nost
i mportant one, which is this. W are, we think, very
close with the REAT agencies on these issues. W do have
these remaining issues. As |'ve said earlier, our concern
is not noney. 1In a couple of cases, it's issues of sort
of principle about | ooking for things that aren't there
and that sort of thing. But fundanentally it's about
schedul e.

And if I've sounded as if |'m being
unconprom sing in saying the second quarter of 2013, for
two points on that. First of all, that's not driven by
internal BrightSource considerations. That's driven by
i ssues that | have explained to you that are not wthin
our control.

And secondly, that's a very significant
conmproni se fromthe twel ve-nonth schedul e that we thought
we were entitled to by statute when we filed. And we are

maki ng a significant conprom se. W are reaching out, in

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60
our view, quite significantly to the REAT agencies on
t hese issues.

And by the way, | should have nentioned that our
conpr om sed proposal was devel oped in concert with -- we
went to the REAT agencies, including your staff, and said,
who' s the James Audobon? Who's the person that you would
nmost trust on these avian issues? And the nane that cane
up was Dr. Pete Bl oomover and over again. W've hired
Dr. Bloomto advise us on devel oping this conproni se
proposal. And he's here and prepared to testify, if
necessary, on these issues.

And by the way, it's his birthday. W
particularly appreciate himconmng in on his birthday to
advi se on these questions.

So there is a lot behind this. And not just a
| ot of technical expertise, but a lot of effort to reach
out and conprom se on the part of ny client.

And that leads ne to the last thing. In ternms of
bridging this last gap, the conversation that | would |ike
to have is a conversation about can we have a wi n-w n.

Can we create a schedule that neets our needs and stil

provides the information -- the | ast piece of information
that the REAT agenci es need? There would have to be sone
creativity involved in that. There would have to be sone

changes in the normal course of business.
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But I've seen the Commi ssion do simlar things in
the past. And | think there nay be a conversation to be
had there that could ultimtely result in a schedule we
can live with and still provide everything the agencies
are asking for.

HEARI NG OFFI CER VACCARO  How does the cultura
resources issue fit into that, M. Ellison?

MR, BIERING | can speak to the cultural issues.
This is Brian Biering on behalf of the applicant.

W were very concerned with the contention of the
staff brief that evaluation of cultural resources would
take 14 to 32 nonths. W believe that in [ight of our
existing efforts, which have been very substantial and
produce nore than a 25,000 page record, the cost of the
appl i cant woul d be approximately $2.5 m|lion.

The applicant has followed the staff's advise and
BLM s deci sion regarding the existing surveys. And that
bei ng said, going forward, we've identified through our
response and the data requests a nunber of areas where
sonme of the information that staff is requesting is
al ready part of the information and technical report.

And with respect to sone of the archaeol ogy
surveys they've requested, we believe we can provide them
much faster than the 14 to 32 nonths staff has estimated.

In our reply brief, we estimated that woul d take
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approxi mately three to four nonths. And our cultura
resources specialist fromURS is on the phone to answer
guestions about that schedule, if the Conmittee has any
guesti ons.

And finally on the pal eontol ogi cal issues, part
of what staff is requesting really requires we believe the
Committee to take a broader | ook at nultiple subject
areas, soil and water, for exanple, biological issues,
because the technol ogy that we enpl oy doesn't have a
significant inpact on those resource. W vibrate pylons
into the ground rather than trenching. And to trench and
do the level of excavations that staff is requesting
t hrough their data requests will basically create
bi ol ogi cal soil and water inpacts that woul dn't otherw se
be there. And we are developing a plan to work with staff
to get themsone of their infornmation needs, but there's
very serious concern on our part that if we are required
to do the trenching that's called for in those data
requests, we'll need the Conmttee to | ook at the other
i npacts to other resource areas.

So in sum | think we can provide a lot of this
informati on and a schedul e that won't inpact the overal
schedul e for the siting case and still neet a | ot of what
staff is requesting for.

HEARI NG OFFI CER VACCARG | don't nean to sound

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

63
oppositional, because | think it is not a small thing or
think done lightly, the |l evel of conprom se that the
applicant is willing to engage in to keep this noving
forward and to neet all of its business objectives. |
think what I'mnot hearing -- and maybe it's nme and maybe
it's because there have been a |l ot of words used, you're
| ooking for a certain schedule. Again, second quarter
2013 i s what you' ve said.

W have a proposal that involves cultura
resources that has us out into 2015 based on staff's
schedule. And we'll hear fromthem But even if we are
| ooki ng at just the biological resource, M. Ellison, you
said, |ook, we can give themwhat they want. W just need
to figure out the schedule. Are you really going to give
them everything that they say is necessary and it's just a
matter of working out the dates? Because then to ne |
listen to that and say great, have another workshop and
get that figured out then. How you can get them what they
say is necessary and neet the schedul e that you nust have.
But | guess I'mreally not seeing this quite yet.

MR ELLISON:. Let nme be a little nore specific.
And | apologize if perhaps |I'm not being specific enough
bef ore.

The kinds of ideas |I'mtalking about are ideas

like this. [If the staff were willing to produce a PSA
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based upon the information we've already offered and then
i nclude the additional information, the five percent
that's in dispute in the final staff assessnment, that's
one constructive idea that mght help bridge the schedul e
gap.

Anot her one that we think night be very hel pful
is if staff or the Conmttee were willing to bifurcate the
PSA and FSA and deal with as many issues that are
unrelated to these data questions that we're tal ki ng about
now and get them done and isolate those issues that are
tied to this data. There are some other ideas that we
could throw around as well. Those are the kinds of ideas
"' mtal ki ng about .

If we have to essentially just put everything on
hold until January 30th until the | ast piece of biological
information conmes in, we think there is no hope of neeting
t he schedul e.

And so it's that kind of conversation. W really
haven't had that exact conversation to this point because
we' ve been so far apart that it doesn't matter. But now
as close as we are, it brings into play sone of these
ot her ideas that perhaps would allow us to bridge the gap

Now, M. Biering is the person to address the
cultural issues, but | can tell you that a great deal of

the information that staff is asking for on a cultural and
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pal eont ol ogi cal issues is either information we've already
gi ven them and we have to show them where it is in the
massi ve anmount of information we've provided or it's
informati on we think we can provide in a nmuch shorter tine
than staff believes.

There is, however, sone information -- and it's
particularly trenching. And M. Biering was tal king about
on the pal eontol ogi cal side that we have not only
schedul ing concerns with but even nore fundanentally
concerns that is essentially a cure worse than the
disease. It's a data request that causes the project to
have very substantial inpacts outside of pal eontol ogical
resource, biology, water, et cetera, that the project
woul d ot herwi se not have.

And we even had di scussi on apparently about from
pal eont ol ogi cal staff about changing the way the pyl ons
are set in the ground that we believe would renove one of
t he maj or environmental advantages of the Bright Source
technol ogy, which is it does not disturb the site in the
sanme way that many, nmany other solar projects do. W
don't grade. W don't gravel. W don't do a |lot of
trenching and drilling and all that sort of thing. W
just vibrate the posts into the existing environment. And
that's an advantage we'd like to preserve for the

bi ol ogi cal issues that we're tal king about here and for
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the water issues that we're trying to preserve. As with
we try to balance all of these questions, we have those
concerns as well as the schedul e concerns.

HEARI NG OFFI CER VACCARO  Fair enough. So
Ms. DiCarlo, | guess there are a fewtopics, as M.
Ellison pointed out, that | guess are the ones that have
yet to be discussed with staff, a way of nmaybe
restructuring or changing a little bit of the way that
staff has traditionally prepared its reports perhaps and
usi ng maybe a staggered approach or sonething el se.

I nean, is staff open to further exploring ways
of obtaining what we've been told is necessary information
and re-evaluating the way in which it's put its
environnmental reports out in the past?

STAFF COUNSEL DE CARLO We'd certainly be open
to discussing options with the applicant. Unfortunately,
t hough as | nentioned before with our close coordination
with BLM and our attenpt to do a joint docunent, we are
constrained with how fl exi ble we can be with the PSA/ draft
envi ronnment al i nmpact statenent.

As | mentioned before, there is the concern that
if we issue a partial DEIS, BLMwould be required to
re-circul ate that once further informati on was avail abl e.
So instead having of having a PSA/DEIS foll owed by an

FSA/ FEI'S, you'd have an PSA/DEIS. And then a
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re-circulated PSA/DEI'S and then an FSA/FEIS. So we woul d
want to avoid that because in the end that doesn't get us
any closer to the applicant's needed tinme line than we are
wi th our current proposal.

But we'd be open to discussing options. And
maybe we can further engage with BLMto see if there is
any possible flexibility with the issuance of that
docunent .

HEARI NG OFFI CER VACCARO  Okay. Ms. Bel enky or
Ms. Anderson, since you're a party and this is still a
guestion that's been on the table, is there anything that
you would like to add to the |ast topic we've been
di scussi ng?

M5. BELENKY: Yes. This is Lisa Bel enky.

First of all, | disagree with many things that
the applicant said. But as | said, this is not the tine
or place to debate these questions. And |'m surprised
they keep trying to bring in and nake this hearing an
evidentiary hearing. W'd be happy to have an evidentiary
hearing. This isn't it. So that is just as a first
matter.

Secondly, | think the Center is on record
repeatedly in many of these Conmi ssion proceedi ngs as
opposi ng the whol e idea of doing this staggered PSA or

doing partial information and rolling in new information
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as the analysis proceeds. W don't believe that that's a
good way to do it. W think without the initial base line
data it's al nbst inpossible to have a neani ngful analysis
of inmpacts. And we would oppose that as we have opposed
it in the papers and in other proceedings.

And | think very nuch, you know, given that the
Commission is in a |l essons | earned procedure right now, we
hope that the Comission is learning fromlessons from
what has happened on sonme of the other sites. And a |ot
of what we have seen is that issues that are raised during
the process are ignored and then they conme back to haunt
both the Commi ssion and the applicant. And | think we
don't want to see that here. W' ve seen that with many
projects, and we really believe strongly that having a
full base line analysis comng in with the base |ine
information, first doing a full analysis of all of the
required issues is the way to proceed, not piecenealing,
not ignoring sone of the inpacts, not junping forward by
assum ng certain presence or absence and then junping
forward to mtigation, that is not the correct way to
proceed with these very large projects that have
significant inpacts.

HEARI NG OFFI CER VACCARO  Thank you.

MS. ANDERSON: This is Eileen, and | don't have

anything to add.
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HEARI NG OFFI CER VACCARO  Thank you. | think
we' ve exhausted that second topic pretty well. So | think
we can go on to the third topic, which I think the
briefing addressed, but we do have sonmeone from Ri versi de
County on the line. | believe Ms. North is on the |ine.

To the extent the County wanted to weigh in in
addition to the parties on this third item let's see if
there is a little bit to discuss.

The issue was whet her and how t he pendi ng
litigation challenging the legality of Riverside County's
solar facility devel opnent fees will affect Conmi ssion
eval uation of the project's conpliance with the county's
| and use, |aws, ordinances, regulations, and standards.

Bef ore any of you comment, please know we
understand that pending litigation isn't seen that
something is invalid. That part we got. | knew that when
| drafted the question.

Really, the heart of it | think is what Ms. North
got to and what staff got to, which is if we get to the
evidentiary hearings and this is invalidated and there was
no anal ysis of the existing I and use LORS at the |evel
that is required, then there would be insufficient
evi dence with respect to the project's conpliance with the
exi sting LORS that seemto have sone discretionary actions

that the Conmttee could take, but for the county's
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interactions with the exclusive jurisdiction. That was
really the heart of the matter

So why don't we -- if anyone has any nore to say
onit, start with the applicant, staff, CBD. And then,
Ms. North, if there's anything you'd like to add.

MR. BIERING This is Brian Biering on behalf of
t he applicant.

As we noted in our brief, we're not a party to
the litigation. But | would like to note that the
Conmmi ssion's process is adaptive and it's flexible to
account for these kinds of circunstances. W believe that
if we got to the point where the R verside County
ordi nance were to be invalidated that the Comm ssion could
address the LORS issues wthout substantially effecting
t he schedul e.

HEARI NG OFFI CER VACCARO  Ckay. Ms. DeCarl o.

STAFF COUNSEL DE CARLO W woul d just propose
fromthe outset analyzing both situations with the current
LORS in place, the ordinances, and in the alternative
acknow edgi ng the potential, however renote it may be,
that the ordi nances woul d be overturned, analyzing the
project as if the ordinances cannot exist. W believe
this is a safe approach. It shouldn't require too much
nore staff time to do that, and it enables us to have a

deci sion that, regardl ess of what happens in the courts,
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coul d stand.

HEARI NG OFFI CER VACCARO  Thank you. Lisa
Bel enky or |1 eene Anderson.

MS. BELENKY: W take no position on this issue.

HEARI NG OFFI CER VACCARO Ms. North, if you're
still on the |ine.

M5. NORTH: Thank you

I agree with Conmission staff's approach of
evaluating it under the two different tracks: One if
solar programrenains in place and one if it's not in
pl ace.

HEARI NG OFFI CER VACCARO Ckay. | think there's
probably not much nore to be said on that particul ar
topic. It sounds as though the analysis will be brought
into the current work flow and that there's nothing this
woul d adversely effect or extend or inpact the schedule in
the sanme way as the issues that we've previously been
di scussi ng.

Ckay. The next item was whether and how recent
adverse health inpacts to kit foxes in the project
vicinity might effect the scope and tinme |ine of
Commi ssion review of the AFC. W had a little
f oreshadowi ng from || eene Anderson on this issue. But |
think we would still like to hear fromthe parties as

wel | .
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So M. Ellison, we'll start with you and work our
way around.

MR BIERING This is Brian Biering. [|'Il be
speaking to this issue on behalf of the applicant.

As we pointed out in our opening and our reply
brief, we believe that desert kit fox should be consi dered
inthis proceeding. But it really needs to be placed in
the proper |egal context, which is CEQA. The desert kit
fox is not protected by the Endangered Species Act or the
California Endangered Species Act. It's not a fully
protected species. And there's nothing in the natura
comuni ti es conservation planning process that requires
the DRECP to be conpl eted before the Conm ssion can issue
a decision on this.

We believe there's enough tine in the siting case
to consider the inpacts to desert kit fox. And one of the
things that we will endeavor to do is to learn | essons
fromthe other projects, including the Genesis project
that was sited by Center for Biological Dversity and
incorporate those into this licensing case as well. So we
think that we can do all that in the tinme franmes that have
al ready been outlined and shoul dn't have significant
i mpacts in the scoping schedul e.

HEARI NG OFFI CER VACCARO  Not putting you too

much on the spot or asking you to give away your position
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guite yet, but | suspect you've been able to review the
data requests that have been issued by the Center for
Bi ol ogi cal Diversity.

Do you find at this point that you' ve got major
di sagreenent with what it is they're requesting? O at
this point do you think that that's something that's going
to keep nmoving forward positively? O is that going to be
yet anot her decision tree for the Cormmittee?

MR BIERING Yes, we have reviewed the data
requests fromCenter for Biological Diversity. And we are
currently in deliberations about how we're going to
respond and what exactly we'll say. But | think we can
provide themwith the information they' re | ooking for

HEARI NG OFFI CER VACCARO Ms. DeCarl o.

STAFF COUNSEL DE CARLO Staff agrees that we
don't believe that the issue with regard to potenti al
impacts to kit fox should effect the schedule. W are
reviewi ng the CBD s data request and will issue additional
data requests if we feel information is necessary.

W' Il also be working closely with Fish and Gane
to ensure that we've got the nobst up-to-date infornmation
on potential inpacts to kit fox resulting from studies
that are being done on Genesis, the information gathered
there. And we'll be coordinating with Fish and Gane to

ensure that we identify the proper neasures that are
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necessary to protect the species and reduce or avoid
impacts as a result of this project. | have Scott Wite
here, our biological staff, if the Commttee would |ike
nore detail on this issue.

HEARI NG OFFI CER VACCARO | think at this time
I"'mnot sure that we have any questions. But | think we'd
like to hear a bit nore from Center for Biol ogical
Diversity if you'd like to suppl enent the comments made by
Ms. Anderson a few nonents ago relating to desert kit fox.

V5. BELENKY: Yes.

HEARI NG OFFI CER VACCARO. Excuse ne one second
before you start.

One of the callers, you're having a side
conversation and we're hearing it. So all of you again if
you' re having side conversations, please nute the phone.

I think I'Il nute that caller.

So Ms. Bel enky and Ms. Anderson, why don't you
speak. 1'mgoing to |leave the podiumand try to nute that
caller. Please go ahead.

V5. BELENKY: Before Ms. Anderson goes back to
the specifics of the kit fox issue, | just wanted to say
that in some ways | think | wanted to respond to the reply
that the applicant provided.

One thing that the applicant says is that they

say take is not allowed w thout the proper fur-bearing
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take permt. But in fact, there is no provision for such
a take pernit. And the statute -- the regulation actually
says that may not be taken at any tinme. Wile this isn't
technically within the fully protected species statute, it
is very simlar |anguage.

And perhaps the applicant is right that it does
not fall within the NCCP exception and, therefore, no take
woul d be allowed at any tine and there would be no
provi sions for an exclusion to that.

So we feel like this is a very inportant
guestion, how kit fox is dealt with. This is a species
that is not only initself inportant, but is a synbol and
an unbrella species for a lot of the habitat out there.

So I'lIl let Ms. Anderson speak to that.

M5. ANDERSON: | think | brought up a lot of the
i ssues when | tal ked about kit foxes previously. But
yeah, we see it as not only concern for this species but
al so sort of an integral part of the ecol ogical val ues of
this relatively undisturbed site. And so yet it's sort of
a process to evaluate how kit foxes are doing on the site.
Clearly, they need prey itens. Clearly, there is no prey
items out there to support them How nuch kit foxes are
supported is one of our questions in the data request that
we filed, including evaluation of their successful

reproduction, et cetera. | don't think I have anything
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nore to add at this point.

HEARI NG OFFI CER VACCARO  Thank you.

That brings us basically sort of to the catch-al
guestion, which was any additional matters relating to
dat a adequacy or scheduling that are not identified in
this notice?

So | think right now what that allows you to do
wi t hout taking an inordinate anount of tine, perhaps flag
for the Commttee anything that you think is essential
really relating to scheduling, because that's the focus of
today's neeting. W're really trying to get a handle on
schedul ing and scheduling mlestones. So I'll give each
of the parties an opportunity to address those any of
t hose types of issues.

MR, ELLI SON: Thank you. Just a couple of

t hi ngs.
First of all, very quickly just in response on the kit fox
issue, | wanted to say that in the lawthere is a

di stinction between take and incidental take. Endangered
Species Act refers to incidental take. The take that's
referred to with respect to the desert kit fox is |
believe comrercial take, deliberate take, trapping, that
kind of thing, and not the incidental take that only
becones prohi bited when the species is listed. And that

creates a very substantial difference in the |aw
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Having said that, let me turn to the scheduling
issues. | reiterate that | think a productive
conversation can be had around the issuing that | spoke of
earlier about trying to devise a schedule that neets the
agency's needs as well as neets the applicant's needs.
There's not hing about that that's untoward. There's
not hi ng about that piecenealing issues or any of those
sorts of things. The Energy Conmi ssion process is replete
with opportunities for parties to comment even with the
procedures that |'menvisioning. There would be nultiple
opportunities for any intervenor to conment on a conplete
draft deci sion.

That being said, let me say this. If we can't
get there and the Conmttee is conpelled to nake a
deci sion on these issues w thout any agreenent before it,
et ne say two things about that. One of themis | think
it's very difficult for you to do that w thout even
hearing nore than you' ve heard fromthe experts thensel ves
about why in our case we think the information that's
al ready been provided is sufficient and why in the case of
t he REAT agencies it's not.

One of the main bases of our opinion that a | ot
of the information we've provided already is sufficient is
that that level of information is being used now al

around the country to pernmit projects and it's been used

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

78
by this agency in the past nmany tines to permt projects.
That's essentially a valid conparison if you' re going to
assess whether sonmething is really needed or not is has it
been needed before. And we can show you many exanpl es of
projects and not just ARA projects that have been based on
much less informati on than we have al ready provided that
we propose to provide. So | think you might want to hear
fromsone of these experts thenmselves on this question
whet her just sinply having to grapple with sonebody says
it's necessary and sonebody says it's not.

The other and last point | would nake is this.
To the extent we cannot resolve these issues by agreenent,
we woul d very much like to have a true evidentiary hearing
on the hazards of this facility, the heat risk, the
collision risk, the Solar | study, all of that kind of
t hi ng because fundanental to all of these questions about
taki ng of species and all of those kinds of things is this
basic presunption that the REAT agencies are naking that
this facility constitutes a unique or unknown hazard to
t hose species. And we believe that's just not the case.
And we woul d wel conme that opportunity, an evidentiary
opportunity, to have you nake a decision on that. Because
if you agree with us and nmake a decision that this
facility is not unique and hazardous, a | ot of these

i ssues go away.
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HEARI NG OFFI CER VACCARO | just want to pull the
thread of the last statenent that you nmade, M. Ellison
regardi ng the idea of an evidentiary hearing before we get
to the evidentiary hearings, because usually those would
come nmuch later in time when all the environnenta
docunments are prepared. It sounds to ne like you're
suggesting sonething much earlier in tinme, sonething akin
to a notion for sunmary judgnent. But we don't really do
that here at the Energy Commi ssion. But sonething al ong
those lines where you flush out the issues up front.

I"'mwondering if this posture that everybody
seens to be taking with respect to the data responses and
requests and what's needed and what's not is the
resolution of those data response and request issues an
appropriate tine. It seens to ne that's the tinme where
we'll really better understand in the context of rea
guestions what those questions are about and what the
inmport is of providing the information or not with the
t echni cal people there.

I nean, of course, if you don't end up having a
di spute over the discovery, that wouldn't cone to us in
the first instance. And everything you're tal king about
woul d be nute. But | suspect those issues are headed our
way. There's been sone foreshadowi ng of that in the

party's briefs.
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MR, ELLISON:  When | propose an evidentiary
hearing, it is unusual in the Conmission's context to do
t hat .

But | propose it because fundanentally -- and |'m
not proposing necessarily an evidentiary hearing that
closes the record on that issue and that you woul dn't
re-visit it later.

But fundanental ly these questions about
schedul i ng, about the need for additional information are
factual questions. And the nost fundanmental factual
guestion you have in front of you is: |Is this facility
uni quel y dangerous such that we really need to take a much
deeper dive on what are the species that are going to be
affected by this dangerous facility than we woul d have
taken, for exanple, in the context of a nmajor w nd
facility located in Birds Landi ng?

So if you're going to decide a factual question
if it's a predicate to nmaki ng a procedural decision on
schedule, if it's a predicate to nmaki ng a deci sion on
deci di ng data requests or anything else and it's so
fundanental that it actually -- in this case, you know,
what ' s uni que about this disagreenent we're havi ng about
scheduling these issues is, you know, | reiterate what |
said earlier. It's life and death in that context.

Havi ng a one-day evidentiary hearing and bringing

EHLERT BUSI NESS GROUP (916) 851-5976



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

81
in real witnesses and putting them under oath and all ow ng
some cross-exanination and allowing the Conmittee to
guestion the experts who really know this topic and maki ng
a decision that may only be for the purpose of these are
the facts we're going to decide on the procedural question
on schedul e or a decision on what information is
necessary, | think is the fairest and nost judicious way
to handl e that problem

Having said that, | will also say that with
respect to the data requests, to preserve our rights, we
have fil ed objections to a nunber of data requests. But
we are endeavoring to answer many of the ones even that
we' ve objected to as best we can.

And fundanentally, | think the big ticket issues
are already before you. You've heard and we've been
working with the REAT agencies and with CBD for severa
weeks now around these issues. |It's pretty ripe. W nmay
still be able to close the gap. | hope that we can. But
I don't think a data request here or there is going to
change the fundanental questions that are now before you

HEARI NG OFFI CER VACCARO Ckay. And then | have
one follow up question before we hear from Ms. DeCarl o.

I want to be clear that |'m understandi ng what
you're saying. Fromwhere | sit, | could make a

reconmendati on to the Comm ssioners right now that we
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coul d produce a schedule with ml estones based on
everything that we've heard and everything that's been
committed in witing. | could nmake that recommendation
confortably. In fact, that is ny |eaning.

But that's not to say that | didn't hear and that
doesn't resonate with nme that you're framng it as if
t hese substantive informthe procedural, then perhaps sone
sort of evidentiary hearing would be worthwhile before the
schedule issues. And | think it's that "if" that | want
to understand. Are you putting that "if" out there
because you do believe that these substantive issues nust
necessarily drive the procedural issue of putting forth
mlestones? O do you believe that the Conmittee is in a
position based on all that's been presented to do that and
nove forward with the procedural issue now?

MR ELLISON: Oh, | think it's well within the
Conmttee discretion to make a deci sion w thout the
evidentiary hearing |'m proposing. |If you're satisfied
that you understand the facts well enough to go ahead and
make a decision, | wouldn't challenge that.

But what |I'msaying is these are fundanentally
factual questions. They're in sone cases technica
guestions. And that an awful | ot of what you've been
hearing is are these questions about proving the negative

or questions about we don't know what the risks are,
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therefore we have to assume X, Y, Z. W can present you a
great deal of very credible technical information about
what risks to the facility are in terns of all the issues,
i ncluding, by the way, blindness, which we didn't address
in our brief but we certainly can.

And we think that when you conpare the risks of
this facility to risks of other facilities that are being
permitted throughout California and throughout the nation
and at |east as sensitive locations as this one on nuch
data, that you know the risks of this facility are if
anyt hing, |ess.

But I'm not suggesting to you that | think that
the Cormmittee is conpelled to hold an evidentiary hearing
to decide this issue. No, you are not. This is a
procedural matter. You've decided these issues based upon
oral argunents and briefs many tinmes in the past and you
are certainly well within your rights to do that again. |
sinply want to offer you an alternative and nake cl ear
that we do have witnesses that are anxious to testify on
t hese questi ons.

HEARI NG OFFI CER VACCARO  Thank you.

Ms. DeCarlo, sane topic for you. |If there are
any issues, things that you think you want to underscore
or need to raise on the issue of scheduling. And then I'm

not going to repeat it because | won't say it the same way
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the second tinme. But if you got the gist of the very | ast
exchange M. Ellison and | were having with respect to the
topic of whether or not it's necessary to deal with the
substantive issues in order to deal with the basic
fundanental issues of why we're here, which is getting out
of schedule with ml estones.

STAFF COUNSEL DE CARLO |'Il address a coupl e of
items M. Ellison brought up and a couple others that we
haven't focused on today but | want to nake sure the
Conmittee is aware of. W addressed themin our brief. |
wanted to highlight that because they do concern schedul e.

The first thing regarding this issue about having
an evidentiary hearing on solely on the hazardous project,
you can't anal yze biol ogical inpacts in a vacuum You
can't say this is a benign project on its face, therefore
we don't know need to know how much is out there. How
many are out there. What are their habits that woul d
potentially bring theminto interaction with a proposed
project. You have to analyze them sinultaneously in this
concert. You can't address one w thout and ignore the
ot her.

So this idea of we can just evaluate the
potential inpacts to the project and forget about the
species that it may be inpacting | don't think is a viable

appr oach.
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Yes, the heat flux issue is an unknown right now.
It will hopefully provide us nore infornmati on so we can
get a feeling for whether or not that is a really
significant problemin this project. But the Conmi ssion
i mpact isn't an unknown. There are significant collision
hazards inpacts at the Solar | facility. Maybe the
appl i cant characterizes that study saying that the results
were an insignificant overall inmpact. But this project is
orders of nagnitude larger. And we're not as conforted by
the results of that survey in order to persuade us we
don't need additional information for this project.

Sanme with the CEC facility. It wasn't a
scientific evaluation of the inpacts to birds, the
potential nortality. It was an enployee, | would inagine
non- bi ol ogi st enpl oyee, going out. Are there dead birds
on the ground? No. ay. That's safe.

That's not necessarily the case. You don't know
if birds were inpacted along the way. Maybe didn't drop
right then and there. Drop later. Could have predators
pi cking up the birds before they're being observed. So
don't think reliance on those facilities coupled with a
vacuum | ook at this project is sufficient to satisfy our
needs for a full and valid evaluation under CEQA and CESA.

The applicant has asked the Committee to weigh in

on whether or not to require the EIf OM survey, so | wll
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make one final pitch for that. M. Wite did a great job
at discussing that and Ms. Blair.

One, there is no scheduling inpact with requiring
the EIf OM surveys. |It's a State Endangered Species
list. We're sinply requiring themto go out for a couple
of nights to evaluate. It shouldn't have any inpact on
the long-termconcerns that the applicant has over
schedul i ng.

Two, absence of evidence isn't evidence of
absence. Just because there hasn't been any siting in the
areas for a while doesn't nmean they're not out there.

They may be there and no one has been | ooking for them A
survey at this point for endangered species is warranted.

Now | et nme go on to a couple of non-biol ogi ca
resource issues. Cultural resource, |I'mvery pleased that
the applicant has conmitted to work with us and try to get
us the information we need. W're a little dubious they
can do it in such a short tinme frame. We do believe 14
mnutes is a mninmumanount of tine it would require for
themto provide the information for us to evaluate it.
However, we're willing to talk to them about options and
have them wal k us through again their application to try
to show us where they provided sone of the infornation

Let's see. LEDPA, that's sonething we haven't

di scussed at all today. W identified it in our brief as
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one of the other issues. There are a significant anount
of potentially jurisdictional waters on site over a
t housand acres. This triggers the need for Arny Corps of
Engi neers and U.S. EPA to do an alternatives analysis to
identify the | east environnmental |y damagi ng practicable
alternative. This is a very lengthy analysis. Even nore
| engt hy probably than the NEPA anal ysis that would
normal ly be required, which is in and of itself rnuch
| engt hi er than what we woul d do under CEQA

W want to be in lock step with the agencies on
this one. They have the potential of identifying an
alternative that would be different than the proposed
project or different than an alternative we would
identify. And so if that were to happen, we could end up
certifying a project that ultimately wasn't the fina
project in the eyes of the federal agencies. So it's
important in our eyes that we be involved in |ock step on
this issue.

And there are potential scheduling inplications.
We don't know what those would be at this tine. W're
trying to work very closely with Arny Corps and US EPA and
BLMto nake sure we're involved in the anal ysis.

HEARI NG OFFI CER VACCARO Is that as good as it
gets right now? That's an interesting gray area, as is

t he planning of developnment. | nean, it would be nice to
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have a better sense. Because if as the Commttee is
informed it is staff's goal to have a joint docunment with
BLM and to work in lock step with the various ot her
agencies, | think it becones inportant for the Committee
to truly understand what it nmeans to do so. | think we've
heard a bit about that in today's discussion on specific
techni cal areas.

But | nean, based on staff's nost recent brief,
there hasn't been a change with respect to the plan of
devel oprment as far as we know. And is there anything you
can tell us about that? And is there nore that you can
say about what it neans to work in lock step on the LEDPA
anal ysi s?

STAFF COUNSEL DE CARLO Right. Well, the plan
of devel opnent, no recent information. W are having
weekly neetings with BLM  And the latest information they
may have a decision by the end of this nonth that they'l]l
| et us know about. W are anxiously awaiting that.

In terns of working | ock step, | mean, CEQA does
admoni sh agencies to the extent possible to issue joint
docunment s where both NEPA and CEQA apply. So that's our
goal. W believe it's in the interest of -- it allows for
easi er public involvenent doing so instead of having
separate docunents floating around for the sanme project.

It's better for the analysis. W know we can work with
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BLM and understand where they're comng fromfor their
analysis and try to maintain a consistency of analysis,
versus us goi ng out ahead and then having BLM foll ow up
behind with maybe a different concl usion, different
determnation. And it's better for the decision at the
end of the day. You end up with conditions of
certification that you know are going to be consistent
were the federal requirenents. So we do prefer and would
reconmend to the extent possible that we nmintain a joint
approach for this project.

Now, | understand that circunstances may occur
that may no | onger be possible or efficient or
practicable. But at least at this point staff is still
reconmendi ng we continue attenpting a joint process.

I don't know if that answered your question

So those are ny coments about schedul e, unless
anyone has comments.

HEARI NG OFFI CER VACCARO  Thank you.

Ms. Bel enky or Ms. Anderson?

M5. BELENKY: Thank you. | think in our papers
we rai sed the question of the technol ogy, which we think
is the major issue here. The questions raised about the
bird inpacts.

But | guess other than that, we nostly agree with

what the staff has said.
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But one nore thing did want to point out is that
the applicant was saying that other projects that may be
different or sinmlar had different requirenents, nmany of
t hose were probably approved by different agencies or
conm ssions. That is not the standard. The standards are
for the Conm ssion to set here. And we believe a |ot of
t hose projects that have been approved -- were approved
wi t hout appropriate environnmental review

So | think what we need to do here is focus on
what we know. | don't think having an evidentiary hearing
on risk in the abstract is going to really help at all at
this stage. Thank you.

M5. ANDERSON: | don't have anything to add.
This is Il eene.

HEARI NG OFFI CER VACCARO  Thank vyou,
Ms. Anderson

I think where we are now is we have heard a | ot
fromeveryone and have read quite a bit as well -- | think
Ileene is going to have a question. But before we get
there, | think where we're going to head next since we
have various public agencies on the phone who really m ght
wi sh to shed sone light on their perspective instead of
getting a sense or me giving a recomendation right now,
we'll go ahead and hear, open up the public comment. W

wi Il hear fromthe public agencies, then hear from any
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menbers of the public. | have a recommendation for the
Committee. And then we'll get our marching orders.

But before then, | think Il eene Anderson has a
guesti on.

M5. ANDERSON: This is Ileene Anderson. | don't

have a questi on.

M5. ALLEN: Thank you. This is Ileene Allen.
Hel 1 o, 11 eene Anderson.

This is a question for staff about water
resources. The project may have an inpact on the Col orado
Ri ver aquifer, which has been a conplicated nmulti-agency
topic involved in several other desert solar case. Does
staff anticipate the need to involve the US Bureau of
Recl amation or any other State or federal water agencies?

STAFF COUNSEL DE CARLO W are looking into
that. W are coordinating with USBR I believe on the
anal ysis to nake sure -- I'msorry. It hasn't been a
focus of ny attention | ately because of the prom nence of
t he bi ol ogi cal resource issues.

But I do know staff is actively investigating the
potential inpacts of projects on water. And we are aware
of the USBR s involvenent with the -- | forgot the nane of
the term But the threshold at which USBR determ nes
whet her or not the project is using Colorado River water.

Sowe will -- if that is an issue, we are intending to
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coordinate with the agenci es.

| believe the applicant's proposal right nowis
they are using MAD water and that it is not Col orado River
water. And if it actually is deternined to be Col orado
Ri ver water, they have a mtigation plan to mtigate for
t hat .

So we are actively investigating that issue. But
| can't provide any further information on that right now.

M5. ALLEN: Well, if you do conclude there are
schedul e inplications for the interagency process, if you
could let the Conm ttee know.

STAFF COUNSEL DE CARLO Sure. W did ask all of
staff to |l et us know of anything that would effect
scheduling. And water staff did not identify that as a
potential scheduling problem So I don't anticipate that
being a factor at this point. But we'll definitely inform
the Committee if that arises.

HEARI NG OFFI CER VACCARO M. Ellison, you pulled
your m crophone close. So | suspect you'd like to respond
to in some fashion to Ms. Allen's questions as well.

MR, ELLISON: | would. Thank you.

Just to say that we have nmet with the
United States Bureau of Reclamation on this question and
we have a letter following this neeting fromthem saying

their issues have been addressed and they have no
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concerns. So we think that issue will be fine.

HEARI NG OFFI CER VACCARO  Thank you.

So | think we'll hear frompublic entities next
and then nmenbers of the public. Let's start with BLM |f
the representative from BLM has any comments or insider
input you'd like to provide at this tine. Yes, if you'd
identify yourself, first nane, |last nane, spell it and
t hen perhaps your position as well, that would be hel pful
for the court reporter.

So starting with BLM if we still have BLM on the
l'ine.

MR. PERRY: You still have BLM I'msorry. M
nane is Cedric Perry, but | have no comrents at this tine.

HEARI NG OFFI CER VACCARO  Ckay. And M. Perry,
woul d you spell your last nane just to nake sure we get
it. I'mtaking it Cedric is Ce-d-r-i-c.

MR. PERRY: Correct.

HEARI NG OFFI CER VACCARO P-e-r-r-y?

MR. PERRY: Yes.

HEARI NG OFFI CER VACCARO  Thank you.

US Fish and WIldlife Service?

M5. FRASER Hi. Thank you. This is Jodi
Fraser. F-r-a-s-e-r.

Alot to digest and try to sumari ze quickly so

"Il try to be concise. | think -- you know, | don't have
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alot to add to Ms. DeCarlo and Ms. Blair and M. Wite's
sunmari es.

| did want to say, however, that the Fish and
Wldlife Service has been involved in this project since
early in 2011 and tried to provide pretty specific
gui dance on protocols for our |listed species, desert
tortoise as well as Gol den Eagle and other trust resources
under the Mgratory Bird Treaty Act.

Unfortunately, you know, we have been far apart
with the applicant on the what is "necessary.”" And so we
spent an inordinate anmount of time trying to cone to
agreenent on what woul d be done.

And so | just wanted to enphasi ze that, you know,
we absolutely appreciate the information that Bright Source
has brought forward on the technol ogy. W understand in
principle we're not physicists. So we understand
conceptual Iy how the project technology will work.

What Bri ght Source cannot bring to us are
publ i shed papers about specific studies that have been
done on inpacts to various species, wildlife, plants, you
know, the natural environnent surrounding the project. So
this is where we're hung up. It is the risk. And that
has been our focus.

And you know, as has been said numerous tinmes

today, conparing Rio Mesa to the Solar | and the CDEC and
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t he Spani sh project, Torresol project, is difficult to do
because they're very different in scale nore than
anything. And there was no nonitoring protocol associated
with the CDEC project specifically. And so conparison of
data are difficult.

And agai n, absent a base line, how can you
conmpare data anyway? So we can take worst-case scenario.
| don't think that woul d bode well for BrightSource. And
it really is better to have site-specific infornmation.

And the biggest issues that we're challenged with right
now is not just this project in and of itself, but its
regi onal context and the nunmerous projects that have been
permtted through the fast track process and the fact that
t hose projects when you conpare the |evel of efforts for
surveys on those projects, we totally agree, the |evel of
effort for those project is nore because we were
essentially under duress conming up with protocols because
we have not been faced with the scale and tinme franes on

t hese energy projects.

So the protocols that you received that
Bri ght Source received fromthe BLMs in 2009 | think
included six bullets of do X link transects for ten
mnutes at atine. And | think in retrospect, that's what
we can flush out at the tine. But we've had over a year

to cone to grips with what we're dealing with. And
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biology is a lot different than the technologies in the
sense that -- | guess you can conpare it in the way that
when the engineers for a project go out and | ook at a
site, they see topography, solar insulation, you know,
ot her conponents that biologists don't necessarily see.
And so it is an apples and oranges kind of thing.

For us, we need to know what those species are,
the grounds that are going to be affected by the project
and how it may inpact the surrounding area, especially in
the context of a rapidly inplenmented renewabl e energy
programthat's inpacting hundreds of thousands of acres in
this part of the world. So | think that's -- I'll stop
t here.

HEARI NG OFFI CER VACCARO  Wel |, thank you for
rai sing so many points, but doing it so clearly and
succinctly.

California Departnent of Fish and Gane, is there
anyone still on the line?

MR. SHARMA:  Yes. M nane is Shankar. S, as in
Sam h-a-n-k-a-r. And last nane is Sharma. S, as in Sam
h-a-r-ma.

I, in fact, have a very sinilar -- simlar --

(i naudi bl e) been ny col |l eague Ms. Fraser, Ms. Blair, and
M. Waite. | will -- (inaudible). For exanple, when we

are tal king about the energy flux, obviously the
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technology is inpressive. And as ny coll eague --
(1 naudi bl e)

HEARI NG OFFI CER VACCARO M. Sharma, |'m going
to interrupt you for a nonment. |'mnot sure if you're
speaki ng on a hand set or cell phone or speaker phone but
you seemto be cutting in and out a bit. So we're having
sonme difficulty. W're getting nost of your words and
then all of a sudden, silence. So if you are using a | and
line, if you could ensure that you' re speaking into the
headset. If you're using sone sort of other technol ogy,
it's beginning to be a little bit problematic for us to
hear you.

MR. SHARVA: |'musing the speaker from
(1 naudi bl e)

HEARI NG OFFI CER VACCARO  How about if you not
use t he speaker phone and just speak into the phone
regul arly.

MR. SHARVA:  Onh, actually |I'm (inaudible) speaker
directly. (inaudible). Can call (inaudible) |ater.

HEARI NG OFFI CER VACCARO W' || nove forward with
what we've gotten. And | do apol ogi ze. W may not catch
everything. So that nmight actually be a reason to be as
brief and succinct as you can possibly be.

MR. SHARVA: Okay. All of you who can hear ne

right now, I'mtalking into nmy conputer speaker
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HEARI NG OFFI CER VACCARO Ckay. That's nuch
better. So maybe if you just keep that distance. Again,
brevity and hitting the high points is al ways sonethi ng
that we appreciate.

MR. SHARVA: Okay. M nane is Dr. Shankar
Sharma. And I'mfromthe California Departnent of Fish
and Gane.

COW SSI ONER PETERVAN:  Dr. Sharma, this is
Commi ssi oner Peterman. W heard everything you said up to
now. You can just continue. | heard you say you were in
agreenent with your colleague, Ms. Fraser, and you can get
straight into your comments there.

MR. SHARVA: Onh, okay. So | will give two
specific exanpl es.

For exanpl e, the energy exhibition of nodel
energy flux which we had seen in previous presentation by
the applicant and where it showed the radi ator of energy
that's sufficient, now the things we need to be able to
(i naudi bl e) request that if we could get input (inaudible)
nmodel information. Now, bare in mnd (inaudible) papers
that Ms. Fraser has (inaudible) so they are not able to
get because of proprietary reasons. So we are facing a
situation where -- we are facing a situation where to
sinmply -- (inaudible) which are being -- being able to

(1 naudi bl e) .
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The other point I will make, as you know, the
(i naudi bl e) --

HEARI NG OFFI CER VACCARO M. Sharnm, again

greatly apol ogi ze for interrupting you. | usually don't
like to do this at all. But we are having such
difficulty.

Again, it's the technology. Wen we do hear you,
the volume is fine. W're able to understand. And then
all of a sudden, we have these technology glitches.

What | would ask of you -- and again, | nmean no
di srespect by this. But we really are having trouble with
the technology. W would like your comment. W would
like to have the benefits of your full comment as you
intended to make it. If you would be willing to submt an
e-mail either directly to nme, to the Cormittee or through
Ms. Blair so that we can read that and get it docketed, we
woul d greatly appreciate it.

But | think at this point, again with ny
apol ogies, I'mgoing to term nate this particular coment
session and nove onto the next conmentor hoping that we
have better technol ogical | uck.

So | think with that, if anyone is still on the
line fromthe County of Riverside.

M5. NORTH: This is Tiffany North. | don't have

any additional comments right now. Thank you
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HEARI NG OFFI CER VACCARO  Thank you.

MR. ROSENTRATER: This is Phil Rosentrater
have no additional coments.

HEARI NG OFFI CER VACCARO Ckay. W had a -- |
t hi nk we had perhaps one other nmenber of a public agency
or public organization on the line. But ny notes aren't
hel ping ne at the nonent. So | think it was San
Ber nar di no County Miuseum

MR WHTE: | think you' re talking about Bob
McKer nan or Robert MKernan at the County Museum |'m not
sure if he was on the phone still

HEARI NG OFFI CER VACCARO Wl I, if he is, do you
have anything you'd like to add?

Ckay, |I'mnot hearing anything. Any other public
entities on the line? 1'mhearing none. Any nenbers of
the public on the line who wish to nake a conment at this
tinme?

I'"'m hearing none. But | will ask again. Any
menbers of the public who mght wish to nake a conment who
are on the tel ephone Iine?

Ckay. | look around the roomand | see nostly
people who are affiliated with a party, but |'ve nade this
nm st ake before and I'"mnot going to do it again. |s there
any menber of the public in the room before us who w shes

to make a public coment?
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I see none. GCkay. | think then today we have
heard from everyone, which gets us dowmn | think to sort of
letting you all know at | east where |I'm headed and t hen
we'll find out fromthe two of themif they agree or
di sagree and then we'll figure out where we're going.

I think the first issue is that of Center for
Bi ol ogical -- raised by Center for Biological D versity.

I think a nunmber of intriguing points. | think that
ultinmately though applicant and staff have it right. The
Commission is tine barred. | nean, essentially, wthout
even getting to the nerits, the Conmission is tinme barred
even if the Conmttee were to ask it to reconsider. The
Commi ssion is tine barred from doi ng anyt hi ng ot her than
| eaving that determnation as it stands.

That said, there were sone interesting coments
nmade by Ms. Belenky today as well as in the briefing that
if CBDis soinclined, then | would invite you to foll ow
up on the alternative course that you proposed, which is
that you m ght ask the Commi ssion to initiate sone sort of
an investigation into the data adequacy process in terns
of what are the public disclosures that ought to be made
and when. How broad should it be during the course of the
dat a adequacy presentation and whether or not there's
sonmet hing that m ght need to be changed within the data

adequacy regul ati ons.
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Again, | think that's the forumfor those types
of issues and even to raise some concerns wth things that
CBD bel i eves happened in this proceeding. But ny
recommendation is for the Cormittee to leave this as it
stands. The Commi ssion nmade a data adequacy
reconmendati on and we continue to nove forward. That's
the first item

My second recommendation -- | think | already
gave this one away -- is | don't knowif | was quite
deci ded before | cane in this afternoon as to whether or
not | could nmake a reconmendati on that we nove forward on
the papers. It depended on whet her there was sonething
really different that came out that wasn't in the
briefings or already presented. | think the Conmittee can
set forth nmilestones, taking into consideration everything
that's been briefed and that's been set today.

And | would reconmend that we not conduct a
pre-schedul i ng evidentiary proceedi ng, although | do see
one on the horizon. There are a nunber of issues, as M.
El lison noted and as the REAT agencies noted, that need to
be addressed. But those issues, as Lisa Belenky correctly
poi nts out, those are matters for the Conmittee and
ultinmately for the Conmission. Wat's really necessary?
VWhat's needed? And | think those issues are going to be

put before the Conmittee and the Commission in fairly
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short order.

So ny reconmendation is that we not have an
evidentiary proceeding first, that we nove forward with
m | estones and see what happens in the data request and
response process and any other notions that the parties
m ght submit.

COW SSI ONER DOUGLAS: | think Hearing Oficer
Vaccaro, you're seeing Comissioner Peternan and | nod as
you say that. | think that's a reasonable way to proceed.

COW SSI ONER PETERVAN: | would agree. | think
that the briefing naterials as well as the infornation
presented today as well as by the REAT agencies is
particularly useful for me in comng to that concl usion as
wel | .

HEARI NG OFFI CER VACCARO. | think I would then
further propose within the next couple of weeks you can
expect to see proposed schedul e and nil estones issue from
the Comm ttee.

Wth that, turn it over to Comm ssi oner Peternman
to adjourn the status conference.

But again, |ike the hostess who had everybody
show up, those of you who canme and didn't speak but
prepared to, it is really trenmendous that we had so much
interest in today's proceeding and willing to speak. And

t he agenci es on the phone who typically don't attend or
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appear at the status conference, | think what it does is
surface and even underscore that we have sone very
significant issues to address as we nove forward and that
everybody is fully engaged in doing so. | think that's
very commendable. And | appreciate this attendance and
the level of lawering that went into presenting the
i ssues for this proceeding.

COW SSI ONER PETERVAN:  Yes. Thanks in
particular for those who traveled near and far to be with
us. W greatly appreciate it. | expect we'll see nmany of
you during the evidentiary hearing. And greatly
appreciated the briefs. They were very val uable as wel |
as the information presented today. So if Comm ssioner
Dougl as has nothing else to add, | will adjourn this
neeting. And you'll be hearing fromus. Thank you.

(Wher eupon the California Energy Conmm ssion

nmeeting adjourned at 4:35 p.m)
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