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On June 1 1,2008, the applicant filed a motion in limine to strike portions of staffs cultural 

resources testimony. Staff objects to the motion and provides the following response to the 

assertions contained therein. Additionally, staff received, and has attached to this document, a 

response to its queries concerning the California Coastal Commission's review process for 

demolition of Units 1 and 2. 

I. 	 The Demolition of Units 1 and 2 is Appropriately Analyzed as Part of HBRP under the 

California Environmental Quality Act (CEQA) 

There are two different concepts that seem to be conflated in PG&E's arguments: (1) what, 

specifically, constitutes the project for purposes of permitting and (2) what constitutes the project 

for purposes of CEQA analysis. PG&E implies that the scope of CEQA review is limited to what 

the Energy Commission may permit and, more specifically, what the applicant specifies as the 

project to be permitted. This, however, is counter to established law. CEQA requires analysis of a 

project's impacts, including those that extend beyond what is proposed for certification. Staff has 

not argued that the Energy Commission has permitting jurisdiction over Units 1 and 2. Staff 

simply asserts that the demolition of Units 1 and 2 is a reasonably foreseeable impact resulting 

from the construction and operation of HBRP and, as such, must be part of staffs analysis of the 

proposed project's environmental effects. Moreover, the demolition of Units 1 and 2 constitute 

part of the entire project or "the whole of the action" that must be analyzed pursuant to CEQA. 



The applicant erroneously asserts that staff concurs with its statements that the demolition of 

Units 1 and 2 are not part of the HBRP. (Motion, p. 2.) The discussion in staffs final staff 

assessment (FSA) referred to by the applicant states, "According to the applicant, the demolition 

of Units 1 and 2.. ..[is] not part of the HBRP project description." (FSA p. 4.3-5.) That statement 

is not one of staffs concurrence, but of applicant's claim. The important point is that the scope of 

a project, what constitutes "the whole of the action" under CEQA, is a legal determination, not a 

purely factual one that is decided by staffs assessment or by the applicant's assertions. (see, 

Tuolumne County Citizens for Responsible Growth, Inc. v. City of Sonora (2007), 155 ~ a l . ~ ~ ~ . 4 ' ~  

12 14, 1223.) It is a determination that must ultimately in this proceeding be made by the Energy 

Commission based on law as applied to the facts of the case, and does not hinge on the 

applicant's choice of what to include in the project description. 

Under CEQA, a "project" subject to analysis is an "activity which may ca'use either a direct 

physical change in the environment, or a reasonably foreseeable indirect physical change in the 

environment.. ." (Pub. Resources Code, $21065.) The CEQA guidelines provide further guidance 

in defining it as "the whole of an action, which has a potential for resulting in" the above 

identified changes. (Cal. Code Regs., tit. 14,$ 15378.) The term is to be given a broad 

interpretation in order to maximize protection of the environment. (McQueen v. Board of 

Directors of the Mid-peninsula Regional Open Space District (1988) 202 ~ a l . ~ ~ ~ . 3 *  1 136.) The 

Guidelines also define "indirect physical change in the environment" as a "physical change in the 

environment which is not immediately related to the project, but which is caused indirectly by the 

project. If a direct physical change in the environment in turn causes another change in the 

environment, then the other change is an indirect physical change. ..." (Cal. Code Regs., tit. 14, 

$ 15064(d)(2).) And lastly, indirect effects are also described as effects caused by the project that 

are "later in time or farther removed in distance, but are still reasonably foreseeable." (Cal. Code 

Regs., tit. 14, $ 15358.) 

PG&E owns and operates Units 1 and 2 and will own and operate HBRP, which is currently 

before the Energy Commission for permitting approval. PG&E acknowledges that "the HBRP 

will require the cessation of operation of Humboldt Bay Power Units 1 and 2." (AFC, p. 1-16.) 

The applicant also acknowledges that "it is foreseeable that the structures and associated 

equipment of the Humboldt Bay Power Plant will be demolished after the HBRP is constructed 

and operating." (AFC, p. 2-4.) It would seem that Units 1 and 2 cannot be demolished without 

the construction and operation of HBRP, thus establishing a causal relationship between 




















