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STATE OF CALIFORNIA 
 

Energy Resources 
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In the Matter of: DOCKET NO:  09-AFC-9 

  
RIDGECREST SOLAR POWER 
PROJECT  
 

ADDITIONAL BRIEF IN SUPPORT OF 
MOTION FOR ORDER AFFIRMING 
APPLICATION OF JURISDICTIONAL 
WAIVER 

  
 
 

INTRODUCTION 
STA Development LLC, formerly Solar Millennium, LLC (STA) files this Additional Brief in 

Support of its Motion For Order Affirming Application of Jurisdictional Waiver.  Since the 

briefing schedule did not specifically identify a time when STA would be allowed to file a 

Reply Brief, STA provides this additional brief in lieu of its right, as the moving party with 

the burden of proof, to file a Reply Brief. 

 
ORIGINAL EXEMPTIONS AND EXCLUSIONS 

 

The Warren-Alquist Act1 contains certain exclusions and exemptions from its mandatory 

exclusive siting jurisdictional provisions.  STA asserts that Section 25502.3 operates as a 

voluntary waiver allowing an applicant for a project that would otherwise be excluded from 

the definitions of “facility” and “thermal power plant” to submit to the exclusive jurisdiction 

                                                 
1 Public Resources Code Section 25500 et. seq.  All Section references are to the Public Resources Code. 
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of the California Energy Commission (Commission).  The CEC Staff has argued that the 

Section 25502.3 waiver was part of the grandfathering provisions included in the Warren-

Alquist Act when enacted in 1974.  However, as demonstrated below, this cannot be the 

case since the Section 25502.3 waiver was, and still is, a separate and distinct waiver 

provision from any other waiver provision, including a specific waiver intended for 

“grandfathered” projects which the Legislature enacted in 1974.   

 

As discussed below, the Warren-Alquist Act as originally enacted in 1974 provided five 

distinct classes of projects that were excluded or exempted from the mandatory exclusive 

jurisdiction of the Commission.   

 
GRANDFATHERED PROJECTS 
 
Class 1 – Facilities With A CPCN 

 

The first class of projects excluded or exempted from the mandatory exclusive jurisdiction 

of the Commission includes those facilities that already had received a Certificate of Public 

Convenience and Necessity (CPCN) from the California Public Utilities Commission at the 

time of enactment of the Warren-Alquist Act. 

 

Class 2 – Facilities Excluded Because Ready For Construction 

The second class of projects that were excluded or exempted from the mandatory 

exclusive jurisdiction of the Commission includes those facilities for which construction was 

planned to commence “within three years from the effective date” of the Warren-Alquist 

Act.2 

 

Class 3 – Facilities Specifically Listed 

 

The third class of projects excluded or exempted from the mandatory exclusive jurisdiction 

of the Commission included a list of projects that the Legislature specifically found would 

                                                 
2 Section 25501 (b) of original statute. 
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meet the definition of Section 25501 (b).  If a project was included on that list, it was 

specifically excluded or exempted from the mandatory exclusive jurisdiction of the 

Commission. 

 

VOLUNTARY REJECTION OF EXEMPTION 
 
Class 4 – Small Power Plant Exemption 

 

The fourth class of projects that could be exempted from the mandatory exclusive 

jurisdiction of the Commission included those that met the definition of facility but had the 

capacity to generate no more than 100 megawatts of electricity.  These projects could, at 

the request of an applicant, be exempted under Section 25541 – commonly known as the 

Small Power Plant Exemption. 

 

DEFINITIONAL EXCLUSION 
 
Class 5 – Facilities Excluded By Definition 

 

The fifth class includes all sites, facilities or thermal power plants that were excluded from 

the definition of facility and thermal power plant.  According to the 1974 Legislative 

Counsel Opinion (attached): 

 

“Facility” would include any stationary or floating electrical generating facility 
using any source of thermal energy, with a generating capacity of 50 
megawatts or more, and any facilities appurtenant thereto (Secs. 25110, 
25120) . . . . Also, there would be certain designated sites and facilities which 
would be excluded from the power facility and site certification provisions 
(Secs. 25501, 25501.3, 25501.5), and there would be an authorization for the 
commission to exempt certain thermal powerplants from such provisions 
(25541).  As to an excluded or exempted site and facility or thermal 
powerplant, the authority of local governments would not be superseded, 
unless the person proposing to construct it waives the exclusion or 
exemption. (see Secs. 25501.7, 25502.3, 25542).  (Emphasis added)  
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It is important to note that the Legislative Counsel in 1974 read Sections 251103 and 

251204 together – in the same manner recommended in our Motion.  Therefore, the class 

of projects excluded by definition from the Commission’s mandatory exclusive siting 

jurisdiction include (1) any electrical generating facility not using a source of thermal 

energy, or (2) an electrical generating facility that is using a source of thermal energy but 

with a generating capacity less than 50 megawatts .  In 1988 the Legislature expanded this 

class to include solar photovoltaic electrical generating facilities.5 

 

ORIGINAL WAIVERS 
 

As discussed below, the Legislature included waiver provisions for each of the classes of 

projects identified above.   

 

Grandfathered Projects Waiver 

 

Section 25501.7 was the original waiver of exemption provision and applied to all of the 

exemptions or exclusions that were enacted by the Section 25501 series (25501 (a); 

25501 (b) as demonstrated by an applicant proving the elements of 25501.3; and the list of 

projects included in 25501.5).  Section 25501.7 as originally enacted stated: 

 

“Any person proposing to construct a facility or a site to which Section 25501 
applies may waive the exclusion of such site and related facility from the 
provision of this chapter by submitting to the commission a notice to that 
effect on or after July 1, 1976, and any and all of the provision of this chapter 
shall apply to the construction of such facility.”  
 

This waiver was included in the Section 25501 series which also supports its application to 

those facilities excluded or exempted under the Section 25501 series. 

 

                                                 
3 Definition of Facility, which includes the term “thermal power plant”. 
4 Definition of thermal power plant. 
5 It is important to note that the Legislature used the term “facilities” in this definition clearly using the 
common meaning of the word and not the definition applicable to the division.  Otherwise, the exclusion 
would apply only to “solar photovoltaic thermal power plants with generating capacities greater than 50 
MW”, which is nonsensical. 
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It’s important to note that the Section 25502 series is not part of the grandfathering 

provisions.  Instead, the Section 25502 series addresses the general need to submit a 

Notice of Intention and Application for Certification in the form prescribed by the 

Commission.  Section 25502.3 therefore contains a broader, more general waiver (as 

contrasted with the very specific waiver presented in Section 25501.7).  Section 25502.3 

also includes the qualifying language “Except as provided in Section 25501.7,” which 

clearly demonstrates that the Legislature did not intend Section 25502.3 to apply to 

“grandfathered” projects in 1974 – because those projects already had their own specific 

waiver provision (Section 25501.7). 

 

In 1994, the Legislature, with the help of the Commission Staff, amended the Warren-

Alquist Act to, among other things, remove obsolete provisions.  AB 446 (Sher, 1994) 

deleted Section 25501.5 which contained the list of “grandfathered” projects because they 

were already constructed or abandoned.  The Legislature also deleted Subsection (b) of 

Section 25501 which included the “within 3 years of construction” exclusion because more 

than 3 years had passed.  Section 25501 was amended to apply only to projects that had 

received a CPCN prior to 1975 and those that had received municipal approval prior to 

1975.  Notably, when it amended Section 25501.7 in 1994 to be consistent with the other 

amendments to the Section 25501 series – the Legislature did not delete or amend 

Section 25502.3 but instead left Section 25502.3 completely intact.   

 

The courts have held that when a subject is before the Legislature and within its power to 

enact a statute, any interpretation of the statute must presume the Legislature acted 

consciously.  “We must assume that the Legislature has existing laws and judicial 

decisions in mind when it enacts a new law.”6  In other words, the Commission cannot 

assume the Legislature made a mistake or overlooked deletion of Section 25502.3.  Since 

Section 25502.3 did not apply to the “grandfathered” projects because all of these projects 

had their own waiver authority (Section 25501.7) and since Section 25502.3 specifically 

includes the language “Except as provided in Section 25501.7” the only logical 

                                                 
6 Estate of McDill (1975) 14 Cal.3d 831, 837.  Also see People v. Olsen (1984) 36 Cal.3d 638, 647, fn. 19 
“failure of the Legislature to change the law in a particular respect when the subject is generally before it 
indicates an intent to leave the law as it stands in the aspects not amended.” 
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interpretation is that Section 25502.3 was always intended to apply to something other 

than the “grandfathered” projects.   

 

Small Power Plant Exemption Waiver 

 

The next type of waiver of exemption is for thermal power plants with generating capacities 

greater than 50 megawatts but no more than 100 megawatts; the Small Power Plant 

Exemption7.  This waiver is exercised by the applicant when applying to the Commission.  

An applicant is not required to apply for a Small Power Plant Exemption.  An applicant can 

elect to waive its right to seek a Small Power Plant Exemption and instead elect to file an 

Application For Certification thereby submitting to the full exclusive jurisdiction of the 

Commission. 

 

Definitional Waiver 

 

It is clear that Section 25502.3 does not apply to those projects that were grandfathered by 

having a CPCN (Section 25501 (a)).  It does not apply to those projects that could have 

demonstrated they were within 3 years of construction at the time of enactment of the 

Warren-Alquist Act (25501 (b)).  It also does not apply to those projects included on the 

Section 25501.5 list.  All of these “grandfathered” projects could elect to voluntarily submit 

to the exclusive jurisdiction of the Commission by invoking the specific waiver designed for 

them in Section 25501.7.  The section also cannot apply to Small Power Plant Exemptions, 

because no waiver is needed by an applicant since an applicant can simply elect to file an 

AFC and not apply for a Small Power Plant Exemption.  Therefore Section 25502.3 is a 

stand-alone provision that can only apply to the fifth class of projects; those that are 

excluded from the Commission’s mandatory jurisdiction, such as a facility that will 

generate electricity using solar photovoltaic technology. 

                                                 
7 Section 25541. 
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1988 AMENDMENT TO SECTION 25120    
 

In 1988, the Legislature amended Section 25120 to include the following sentence at the 

end:  

 

“Thermal powerplant” does not include any wind, hydroelectric, or solar 
photovoltaic electrical generating facility. 

 

The CEC Staff has argued that the 1988 amendment to Section 25120 (1988 Amendment) 

can be read to exclude wind, hydroelectric and solar photovoltaic facilities from the scope 

of the Section 25502.3 waiver.  However, the 1988 Amendment had a singular purpose – 

to assure renewable energy developers that they were not subject to Commission’s 

mandatory and exclusive jurisdiction.8   The 1988 Amendment simply revised the definition 

to specifically exclude wind, hydroelectric and solar photovoltaic electrical facilities from 

the Commission’s mandatory siting jurisdiction. 9   The 1988 Amendment did not address 

the Section 25502.3 waiver and, just as important, the Legislature did not delete or 
amend Section 25502.3 in 1988. 

 

Additionally, if the Section 25502.3 waiver does not apply to wind, hydroelectric or solar 

photovoltaic facilities, then to what type of facility does the waiver apply?  If one attempts 

to argue that it applies only to Thermal Powerplants with less than 50 megawatts of 

generating power, STA believes such a claim would be arbitrary and overly narrow.  Recall 

that “Thermal powerplant” means any stationary or floating electrical generating facility 

using any source of thermal energy, with a generating capacity of 50 megawatts or more, 

and any facilities appurtenant thereto.  Hence, “Thermal powerplant” excludes any facility 

which uses thermal energy, regardless of the technology employed, with a generating 

capacity of less than 50 megawatts.  So to argue that the waiver applies to one type of 

excluded facility but not to another type of excluded facility using just part of the definition – 

                                                 
8 Bill No. SB 928 (Regular Session 1988) Governor’s Chaptered Bill File, Legislative Counsel’s Bill Analysis 
for Governor George Deukmejian (Pages 2-3) 
9 Bill No. SB 928 (Regular Session 1988) Assembly Republican Caucus Bill Analysis (Page 1) 
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when the waiver makes no such distinction – is completely arbitrary.  The waiver either 

applies to all excluded facilities – or none.               

 

STA asserts that Section 25110 and 25120, when read together, establish which facilities 

and plants are included within the Commission’s mandatory jurisdiction and which 

facilities and plants are excluded from the Commission’s mandatory jurisdiction.  Once it 

has been established that a certain facility or plant has been excluded from the 

Commission’s mandatory jurisdiction, only then does it make logical sense to review the 

language of the Section 25502.3, which allows facilities and plants which are “excluded 

from the provisions” of the Warren-Alquist Act to “waive such exclusion by submitting to 

the commission a notice of intention to file an application for certification.”  (Emphasis 

added)     

 

DEFINITION OF FACILITY 

In rejecting the way that STA contends Section 25502.3 should be interpreted, Staff has 

contended that the Commission is bound by the definitions of the words “facility” and 

“thermal powerplant” even if their use in context would lead to an indecipherable or illogical 

portion of the statute.  However, the Commission is not required to take Staff’s 

recommended narrow approach.  In fact, the Legislature has provided guidance directly on 

point.  When interpreting how the definitions in the Warren Alquist Act are to be used, the 

Legislature included Section 25100 which states: 

 

25100   Unless the context otherwise requires, the definitions in this 
chapter govern the construction of this division.  (Emphasis Added) 
 

This admonishes the reader to not simply use the definitions if the use of the definition 

would, when read in context, lead to an illogical result.  The Legislature (and the 

Commission itself) has routinely used the term “facility” both as a defined term (as set forth 

in Section 25510) and as a general, common sense term.  To do otherwise would lead to 
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rendering multiple sections of the Warren-Alquist Act meaningless or illogical.10  For 

instance, the definition of “Thermal Powerplant” contained in Section 25120 uses the term 

“facility” or “facilities” five times.  If the definition of “facility” in Section 25110 were 

inserted every time into this definition, it would result in a definition that would be 

nonsensical.  Section 25120 in its entirety states: 

 

25120.  "Thermal powerplant" means any stationary or floating electrical 
generating facility using any source of thermal energy, with a generating 
capacity of 50 megawatts or more, and any facilities appurtenant thereto. 
Exploratory, development, and production wells, resource transmission 
lines, and other related facilities used in connection with a geothermal 
exploratory project or a geothermal field development project are not 
appurtenant facilities for the purposes of this division. 

 
"Thermal powerplant" does not include any wind, hydroelectric, or solar 
photovoltaic electrical generating facility.  (Emphasis Added) 

 

STA asserts that the Legislature did not intend the Section 25110 definition to be inserted 

each time the word “facility” or “facilities” is used above.  For example, if the defined term 

were used in the last sentence of Section 25120 relating to specifically excluded facilities, 

the language would read: 

 

“Thermal powerplant” does not include any wind, hydroelectric, or solar 
photovoltaic electrical generating “electric transmission line or thermal 
powerplant, or both electric transmission line and thermal 
powerplant”.  (definitions inserted) 

 

Did the Legislature intend to exclude from the definition of “thermal powerplants” only 

those wind, hydroelectric and solar photovoltaic projects which are also thermal 

powerplants?  STA believes the answer is no – the Legislature must have intended that 

the common sense use of the word “facility” be employed whenever such use was typical 

                                                 
10 Public Resources Code Section 25008 (using facility in a general sense); 25303(b) (facility/facilities used to 
encompass electrical generating facilities); 25524.1(b) (describing nuclear waste reprocessing location); 
Public Resources Code Section 25305(b) (“Identification of emerging trends in the renewable energy 
industry. In addition, the commission shall evaluate the progress in ensuring the operation of existing 
facilities, and the development of new and emerging, in-state renewable resources.”) 
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or logical.  If the Legislature intended otherwise, it would render this section and Section 

25502.3 to be meaningless. 

 

CONCLUSION 

 

There is only one interpretation of Section 25502.3 that is reasonable, logical, is consistent 

with case law mandating how statutes should be interpreted and gives meaning to the 

Legislature’s intent in 1974 and again in 1994 – An applicant for a solar photovoltaic 

electrical generating facility can voluntarily waive its right to obtain its entitlements from 

another local or state agency and can instead submit to the exclusive siting jurisdiction of 

the Commission even though such facility would otherwise be excluded from the 

definitions of “facility” and “thermal power plant”. 

 

Dated:  July 6, 2011 
 

 
_____________________ 
David L. Wiseman, Counsel to STA 
 

 
_____________________ 
Scott A. Galati, Counsel to STA 
 
Attachments 
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Attachment B 
 

Bill No. SB 928 (Regular Session 1988) Governor’s Chaptered Bill File, Legislative 
Counsel’s Bill Analysis for Governor George Deukmejian 
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Attachment C 
 

Bill No. SB 928 (Regular Session 1988)  
Assembly Republican Caucus Bill Analysis 
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APPLICATION FOR CERTIFICATION Docket No. 09-AFC-9 
For the RIDGECREST SOLAR POWER 
PROJECT  

PROOF OF SERVICE 
(Revised 7/5/2011)  

  
 
APPLICANT 
 
*Solar Trust of America 
Billy Owens 
Director of Project Development 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
owens@solarmillennium.com 
 
*Solar Trust of America 
Alice Harron 
Senior Director of 
Project Development 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
harron@solarmillennium.com 
 
AECOM 
Elizabeth Copley, Project Manager 
2101 Webster Street, Suite 1900 
Oakland, CA  94612 
elizabeth.copley@aecom.com  
 
Galati/Blek, LLP 
Scott Galati 
Marie Mills 
455 Capitol Mall, Suite 350 
Sacramento, CA  95814 
sgalati@gb-llp.com 
mmills@gb-llp.com 
 
Paul, Hastings, Janofsky & Walker, 
LLP 
Peter Weiner, Matthew Sanders 
55 2nd Street, Suite 2400-3441 
San Francisco, CA  94105 
peterweiner@paulhastings.com 
matthewsanders@paulhastings.com  
 
 
 
 
 

 
 
 
*Solar Trust of America 
Jim Migliore, Associate 
Environmental Management 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
E-mail preferred 
migliore@solarmillennium.com 
 
INTERVENORS 
 
Desert Tortoise Council 
Sidney Silliman 
1225 Adriana Way 
Upland, CA  91784 
gssilliman@csupomona.edu 
 
California Unions for Reliable Energy 
(CURE) 
Tanya A. Gulesserian 
Elizabeth Klebaner 
Marc D. Joseph 
Adams, Broadwell, Joseph 
& Cardozo 
601 Gateway Boulevard,  
Suite 1000 
South San Francisco, CA  94080 
tgulesserian@adamsbroadwell.com  
eklebaner@adamsbroadwell.com 
 
Basin and Range Watch 
Laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV  89003 
bluerockiguana@hughes.net 
 
Western Watersheds Project 
Michael J. Connor, Ph.D., 
California Director 
P.O. Box 2364 
Reseda, CA  91337-2364 
mjconnor@westernwatersheds.org 

 
 
 
Kerncrest Audubon Society 
Terri Middlemiss, Dan Burnett 
P.O. Box 984 
Ridgecrest, CA 93556 
catbird4@earthlink.net 
imdanburnett@verizon.net 
 
*Center for Bioligical Diversity 
Ileene Anderson 
Public Lands Desert Director 
PMB 447 
8033 Sunset Boulevard 
Los Angeles, CA  90046 
E-mail preferred 
ianderson@biologicaldiversity.org 
 
*Center for Bioligical Diversity 
Lisa Belenky 
Senior Attorney 
351 California Street, Suite 600 
San Francisco, CA  94104-2404 
E-mail preferred 
lbelenky@biologicaldiversity.org 
 
INTERESTED AGENCIES 
 
California ISO 
E-mail Preferred 
e-recipient@caiso.com 
 
U.S. Department of the Interior, 
Bureau of Land Management 
Janet Eubanks, Project Manager, 
California Desert District 
22835 Calle San Juan de los Lagos  
Moreno Valley, California  92553 
janet_Eubanks@ca.blm.gov 
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INTERESTED AGENCIES (Cont.) 
 
Naval Air Warfare Center Weapons Division 
Michael Owens, Energy Coordinator 
1 Administration Circle 
China Lake, CA  93555-6100 
E-mail preferred  
michael.t.owens@navy.mil 
 
Naval Air Warfare Center Weapons Division 
Michael Owens, Energy Coordinator 
575 "I" Avenue, Suite 1 
Point Mugu, CA  93042-5049 
E-mail preferred  
michael.t.owens@navy.mil 
 
Naval Air Weapons Station, China Lake 
CAPT Jeffrey Dodson, Commanding Officer 
1 Administration Circle, Stop 1003 
China Lake, CA  93555-6100 
E-mail preferred 
jeffrey.dodson@navy.mil  
 
 
*Naval Air Weapons Station, China Lake 
Tim Fox 
Community Plans & Liaison Officer 
429 E Bowen Rd, Stop 4003 
China Lake, CA  93555-6100 
E-mail preferred 

 
 

ENERGY COMMISSION 
 
JAMES D. BOYD 
Vice Chair and Presiding Member 
jboyd@energy.state.ca.us 
 
Kourtney Vaccaro 
Hearing Officer 
kvaccaro@energy.state.ca.us 
 
Tim Olson 
Adviser to Commissioner Boyd 
tolson@energy.state.ca.us 
 
Eric Solorio  
Project Manager 
esolorio@energy.state.ca.us 
 
Jared Babula 
Staff Counsel 
jbabula@energy.state.ca.us 
 
Jennifer Jennings 
Public Adviser 
E-mail preferred 
Pao@energy.state.ca.us 

timothy.h.fox@navy.mil  
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DECLARATION OF SERVICE 
 
I, Marie Mills, declare that on July 6, 2011, I served and filed copies of the ADDITIONAL BRIEF IN SUPPORT 
OF MOTION FOR ORDER AFFIRMING APPLICATION OF JURISDICTIONAL WAIVER, dated July 6, 
2011. The original document, filed with the Docket Unit, is accompanied by a copy of the most recent Proof of 
Service list, located on the web page for this project at:   
[http://www.energy.ca.gov/sitingcases/solar_millennium_ridgecrest]. 
 
The document has been sent to both the other parties in this proceeding (as shown on the Proof of Service list) and 
to the Commission’s Docket Unit, in the following manner:   
 
(Check all that Apply) 
 

FOR SERVICE TO ALL OTHER PARTIES: 
 

  X     sent electronically to all email addresses on the Proof of Service list; 
         by personal delivery;  
  X    by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon 

fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary 
course of business; that the envelope was sealed and placed for collection and mailing on that date to those 
addresses NOT marked “email preferred.”   

 
AND 

FOR FILING WITH THE ENERGY COMMISSION: 

  X    sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address 
below (preferred method); 

OR 
        depositing in the mail an original and 12 paper copies, as follows: 

 
CALIFORNIA ENERGY COMMISSION  
Attn:  Docket No. 09-AFC-9 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

 
 
I declare under penalty of perjury that the foregoing is true and correct, that I am employed in the county where this 
mailing occurred, and that I am over the age of 18 years and not a party to the proceeding. 
 

       
      __________________ 

      Marie Mills 


	Binder1.pdf
	Cover Letter.pdf
	RSPP Additional Brief in Support of Waiver - Final.pdf
	DOCKET NO:  09-AFC-9

	Attachment A Leg Counsel Opinion.pdf
	RSPP Additional Brief in Support of Waiver - Final.pdf
	DOCKET NO:  09-AFC-9

	Pages from Governors Chaptered Bill File TPP.pdf
	RSPP Additional Brief in Support of Waiver - Final.pdf
	DOCKET NO:  09-AFC-9

	Pages from Assembly Republican Caucus TPP.pdf

	Ridgecrest_POS.pdf
	Declaration of Service _2.pdf
	I, Marie Mills, declare that on July 6, 2011, I served and filed copies of the ADDITIONAL BRIEF IN SUPPORT OF MOTION FOR ORDER AFFIRMING APPLICATION OF JURISDICTIONAL WAIVER, dated July 6, 2011. The original document, filed with the Docket Unit, is ac...
	[http://www.energy.ca.gov/sitingcases/solar_millennium_ridgecrest].
	CALIFORNIA ENERGY COMMISSION


