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      ) 
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     INTRODUCTION 

 

On June 17, 2011, Solar Trust of America, (Applicant) filed a motion requesting the 

Ridgecrest Solar Power Project Committee to issue an order affirming, in effect, that 

Public Resources code section 25502.3 allows an applicant to elect the California 

Energy Commission’s (Energy Commission) jurisdiction for a project proposed to be 

entirely photovoltaic (PV).  During the status conference on June 21, 2011, the 

Committee set July 6, 2011, as the deadline for parties to file responses to the 

Applicant’s motion.  Staff’s response, set forth below, discusses the applicability of 

section 25502.3 and explains why it does not provide the election that Applicant claims.  

As stated during the status conference, Staff does not object to project suspension as 

requested by the Applicant, but notes that correct resolution of the jurisdictional issue 

with respect to the PV project that Applicant contemplates would make the requested 

suspension moot.    

 
Staff has reviewed the Applicant’s contention that Public Resources Code section 

25502.3 allows an applicant to voluntarily come under the Energy Commission’s 

jurisdiction and file a project that would otherwise not be subject to the Energy 

Commission’s exclusive siting jurisdiction.  Staff does not agree with the Applicant’s 

interpretation of section 25502.3 to allow for Energy Commission jurisdiction over an 

entirely PV project.
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I. 
PUBLIC RESOURCES CODE SECTION 25502.3 DOES NOT ALLOW APPLICANTS 
TO “OPT IN” FOR ENERGY COMMISSION JURISDICTION OVER PROJECTS THAT 
ARE NOT “SITES AND RELATED FACILITIES.” 
 
Public Resources Code section 25502.3 provides as follows: 

Except as provided in Section 25501.7, any person proposing to construct a 
facility excluded from the provisions of this chapter may waive such exclusion by 
submitting to the commission a notice of intention to file an application for 
certification, and any and all of the provisions of this chapter shall apply to the 
construction of such facility 

 
(Pub. Resources Code, § 25502.3, emphasis added.)  The Applicant’s argument 

requires that the Energy Commission ignore the statutory definition of the word “facility.” 

“Facility” means any electric transmission line or thermal powerplant or both…regulated 

according to the provisions of this division.” (Pub. Resources Code, § 25110.)  The 

definition of “facility” is pertinent, as it is also used in section 25502.3.  

 
Public Resources Code sections 25110 and 25120 collectively define facility as a 

thermal powerplant with a generating capacity of 50 MW or more and specifically 

exclude PV. (“Thermal powerplant” does not include a PV electrical generating facility.  

See section 25120.)  The Applicant concludes that, based on this definition, section 

25502.3 would be meaningless as there is no such thing as a thermal power plant 

50MW or larger which is excluded from the Energy Commission’s jurisdiction (other 

than a small power plant that is exempted under Public Resources Code section 

25541).  The Applicant poses the question of how a section in the statute allows for an 

applicant to voluntarily submit to the Energy Commission’s jurisdiction an already 

jurisdictional project and concludes that this would not make sense.  The Applicant’s 

solution, contrary to the express definitions of sections 25110 and 25120, is to change 

the meaning of facility only in section 25502.3 and have it mean all other energy 

generating technologies such as PV.  

 
“Facility” is a defined term of art in the Warren-Alquist Act, and appears frequently in the 

statute.  Applicant proposes to disregard the statutory definition in an effort to conclude 

that there is no jurisdictional limit on energy-producing projects that the Energy 
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Commission may license so long as a project proponent “volunteers” to file an 

application with the Energy Commission.  This is a strained interpretation that is 

unsupported by any reference to legislative history or case law.  In fact, the legislative 

history of the Warren-Alquist Act, and subsequent Attorney General Opinions, suggest 

that section 25502.3 is a legacy “grandfathering” provision that no longer has 

applicability to any proposed site or related facility. 

 
II 

HISTORICAL CONTEXT IS NECESSARY TO UNDERSTAND SECTION 25502.3 
 
The Warren Alquist Act was adopted in 1974.  At that time it required a two-stage 

process for power plant projects: the Notice of Intent (NOI) stage, requiring 18 months, 

and the Application for Certification stage, requiring an additional 18 months.  Thus, 

when the statute was enacted, the state faced a potential hiatus of more than three 

years in power plant construction.  It addressed this problem with grandfathering 

provisions that excused entire categories of power plants from Energy Commission 

jurisdiction, including those already licensed by the California Public Utilities 

Commission or a municipal utility and those “for which construction is planned to 

commence within three years from the effective date of this provision.”  (Former Section 

25501, subd. (b), as enacted in 1974.  See excerpts from the 1978 Warren Alquist Act, 

p.41 attached as Exhibit A.)  Moreover, the Legislature included a long list of projects 

“found” by the Legislature (legislative findings) to be “planned to commence within three 

years.”  (Former Section 25501.5 as enacted in 1974.  Exhibit A, pp. 41-43)   

 
These listed projects did not yet have permits, but were deemed to meet the three-year 

criterion for exclusion from the Act and, therefore, the Energy Commission’s jurisdiction.   
 
The Legislature included two provisions among the grandfathering statutory sections 

that allowed projects to waive their grandfathered status and seek a license from the 

Energy Commission.  These two anachronistic legacy provisions remain part of the 

statute to allow any project that obtained a license prior to 1975 to file a “waiver” of the 

exclusion with the Energy Commission (Section 25501.7 Exhibit A, p.43), or, 

alternatively, to file a Notice of Intent to file an application for certification. (Section 
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25502.3, Exhibit A, p.43)  These “two alternative methods” of voluntarily submitting to 

the Energy Commission’s siting jurisdiction were recognized and discussed by the 

Attorney General in a formal opinion on the grandfathering provision in 1975  (58 Ops. 

Atty. Gen. 729, 736. See Exhibit C pp. 736-737).  Nothing in the Attorney General’s 

opinion suggests that Section 25502.3 applies to any project that is not a “facility” as 

that term is defined in the Act. 

 
Former section 25501.5 (as originally enacted in 1974, Exhibit A, p.43) also includes 

reference to these two alternative waiver provisions, indicating that either could apply at 

an applicant’s option to the long list of projects that were exempted by that section.  The 

reference to section 25502.3 in the initial grandfathering statute indicates that the 

section was applicable to “facilities” as defined in section 25510, as the power plants 

included in Section 25501.5 are all “facilities”:    

 
“The inclusion of any site and related facility in this section means that the 
provisions of this chapter do not apply to any such site or facility, to the 
extent that Section 25501.7 or 25502.3 is made applicable,  and that such 
site and related facility is subject to any and all other provisions of law.” 
(section 25501.5, Exhibit A p.43.) 

 

For these listed thermal powerplants or any thermal powerplants that could factually 

meet former section 25501(b), planned construction within three years, the applicant 

could elect to waive the exclusion provided by the legislature and file a notice of intent 

to file an application for certification with the Energy Commission under section 

25502.3.   

 
Because section 25502.3 has meaning in the historical context, changing the definition 

of words as the Applicant suggests, or attempting to deconstruct the section is not 

appropriate necessary to understand the purpose of the section.  
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III 
THE PURPOSE AND MEANING OF SECTION 25502.3 DOES NOT CHANGE WITH 
THE REPEAL OF FORMER SECTIONS 25501(b) AND 25501.5 IN 1995. 
 
Attorney General’s Opinion No. SO 75-47, October 31, 1975 is useful in understanding 

the dynamics of the various relevant exemption sections. (Attached as Exhibit 3)  The 

opinion addresses construction timing issues associated with PG&E Nuclear A 

powerplant.  Nuclear A is one of the named facilities listed in former section 25501.5 for 

which the legislature found construction was planned to commence in three years. (See 

Section 25501.5(a), Exhibit A p.42,)  

 
The primary issue addressed in the opinion is the time limit Pacific Gas & Electric had to 

commence construction to continue to qualify for the three year exemption.  In addition, 

the opinion discussed the mechanics of the section 25502.3 waiver.   

 
The opinion states: 
 

“The three-year exemption period created by section 25501(b) must be 
interpreted in light of these two policies-to protect the public from the 
disruptive effects of a three-year moratorium on new electric generating 
facilities, and to submit the construction of such facilities to the higher 
degree of scrutiny and resulting public resources protection required by 
the Energy Act…Therefore, as long as PG&E diligently pursues its plans 
in the normal course of business to commence construction of Nuclear A 
within three years of the effective date of the Energy Act, its conduct could 
be said to be consistent with the policy of the legislature as expressed in 
section 25501(b), and the exemption would remain in effect.” (Exhibit C 
Opinion excerpts p.738) 
 

The opinion also discusses waiver: 
 

“…the next issue is to determine the circumstance under which PG&E 
could waive the exemption, absent any legislative action to revoke it.  First 
of all, the Energy Act itself provides two alternative methods for waiving 
the exemption.  One can either submit a notice of waiver to the Energy 
Commission…section 25501.7, or one can submit to the Energy 
Commission a notice of intent to file an application for certification… 
section 25502.3.  In either case the exemption is waived…” (Exhibit C 
Opinion excerpts p.736) 
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As the Attorney General’s opinion evidences, the waiver found in section 25502.3 

connects to the exemption of facilities listed in former section 25501.5, due to the 

legislative finding that their construction was planned to commence within three years, 

thus, meeting one of the criteria for exclusion under former section 25501(b).  For 20 

years, until 1995, these three sections complemented each other with section 25502.3 

allowing an applicant to waive exclusion from Energy Commission jurisdiction by filing a 

notice of intent for the facilities identified in former section 25501.5 and section 25501(b) 

providing the criterion for exclusion that these facilities were legislatively found to meet.    

 
With the removal of section 25501(b), the three year exemption, and the listed facilities 

of section 25501.5, section 25502.3 has become obsolete.  While staff generally agrees 

with the Applicant’s analysis of statutory construction, the Applicant overlooks the role of 

legislative history and historical context that do give meaning to section 25502.3.  As the 

Court noted in Smith v. Superior Court 39 Cal.4th 77, 137 P.3d 218 Cal.,2006. 

 
In construing a statute, our fundamental task is to ascertain the 
Legislature's intent so as to effectuate the purpose of the statute. ( Day v. 
City of Fontana (2001) 25 Cal.4th 268, 272, 105 Cal.Rptr.2d 457, 19 P.3d 
1196.) We begin with the language of the statute, giving the words their 
usual and ordinary meaning. ( Ibid.) The language must be construed “in 
the context of the statute as a whole and the overall statutory scheme, and 
we give ‘significance to every word, phrase, sentence, and part of an act 
in pursuance of the legislative purpose.’ ” ( People v. Canty (2004) 32 
Cal.4th 1266, 1276, 14 Cal.Rptr.3d 1, 90 P.3d 1168.) In other words, “ ‘we 
do not construe statutes in isolation, but rather read every statute “with 
reference to the entire scheme of law of which it is part so that the whole 
may be harmonized and retain effectiveness.” ( In re Marriage of Harris 
(2004) 34 Cal.4th 210, 222, 17 Cal.Rptr.3d 842, 96 P.3d 141.) If the 
statutory terms are ambiguous, we may examine extrinsic sources, 
including the ostensible objects to be achieved and the legislative history. 
( Day, supra, 25 Cal.4th at p. 272, 105 Cal.Rptr.2d 457, 19 P.3d 1196.) In 
such circumstances, we choose the construction that comports most 
closely with the Legislature's apparent intent, endeavoring to promote 
rather than defeat the statute's general purpose, and avoiding a 
construction that would lead to absurd consequences. ( Ibid.)   

 
Given the clear definitions of “facility”, “thermal power plant”, specific language in the 

Act which states “Thermal powerplant” does not include any wind, hydroelectric, or solar 

https://web2.westlaw.com/find/default.wl?serialnum=2001288110&tc=-1&rp=%2ffind%2fdefault.wl&sv=Split&rs=WLW11.04&tf=-1&findtype=Y&fn=_top&mt=7&vr=2.0&pbc=C0B8F04A&ordoc=2009525385
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photovoltaic electrical generating facility, (Sections 25110, 25120) and the historical 

context of sections 25501, 25501.5, and 25502.3, the Applicant’s contention that the 

Warren Alquist Act allows one to voluntarily elect to file a PV project with the Energy 

Commission was not the Legislature’s intent and is incorrect.   

 

CONCLUSION 
 
For the above reasons the Committee should find the Energy Commission does not 

have jurisdiction to license a PV project.  If the Applicant decides to pursue such a 

project in lieu of the originally proposed Ridgecrest Solar Power Project the Application 

for Certification should be terminated.   

 

July 5, 2011       Respectfully submitted, 

 

 

          /S/    
        JARED J. BABULA 
        Senior Staff Counsel 
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APPLICANT 
 
*Solar Trust of America 
Billy Owens 
Director of Project Development 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
owens@solarmillennium.com 
 
*Solar Trust of America 
Alice Harron 
Senior Director of 
Project Development 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
harron@solarmillennium.com 
 
AECOM 
Elizabeth Copley, Project Manager 
2101 Webster Street, Suite 1900 
Oakland, CA  94612 
elizabeth.copley@aecom.com  
 
Galati/Blek, LLP 
Scott Galati 
Marie Mills 
455 Capitol Mall, Suite 350 
Sacramento, CA  95814 
sgalati@gb-llp.com 
mmills@gb-llp.com 
 
Paul, Hastings, Janofsky & Walker, 
LLP 
Peter Weiner, Matthew Sanders 
55 2nd Street, Suite 2400-3441 
San Francisco, CA  94105 
peterweiner@paulhastings.com 
matthewsanders@paulhastings.com  
 
 
 
 
 

 
 
*Solar Trust of America 
Jim Migliore, Associate 
Environmental Management 
1111 Broadway, 5th Floor 
Oakland, CA  94607 
E-mail preferred 
migliore@solarmillennium.com 
 
INTERVENORS 
 
Desert Tortoise Council 
Sidney Silliman 
1225 Adriana Way 
Upland, CA  91784 
gssilliman@csupomona.edu 
 
California Unions for Reliable Energy 
(CURE) 
Tanya A. Gulesserian 
Elizabeth Klebaner 
Marc D. Joseph 
Adams, Broadwell, Joseph 
& Cardozo 
601 Gateway Boulevard,  
Suite 1000 
South San Francisco, CA  94080 
tgulesserian@adamsbroadwell.com  
eklebaner@adamsbroadwell.com 
 
Basin and Range Watch 
Laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV  89003 
bluerockiguana@hughes.net 
 
Western Watersheds Project 
Michael J. Connor, Ph.D., 
California Director 
P.O. Box 2364 
Reseda, CA  91337-2364 
mjconnor@westernwatersheds.org 

 
 
 
Kerncrest Audubon Society 
Terri Middlemiss, Dan Burnett 
P.O. Box 984 
Ridgecrest, CA 93556 
catbird4@earthlink.net 
imdanburnett@verizon.net 
 
*Center for Bioligical Diversity 
Ileene Anderson 
Public Lands Desert Director 
PMB 447 
8033 Sunset Boulevard 
Los Angeles, CA  90046 
E-mail preferred 
ianderson@biologicaldiversity.org 
 
*Center for Bioligical Diversity 
Lisa Belenky 
Senior Attorney 
351 California Street, Suite 600 
San Francisco, CA  94104-2404 
E-mail preferred 
lbelenky@biologicaldiversity.org 
 
INTERESTED AGENCIES 
 
California ISO 
E-mail Preferred 
e-recipient@caiso.com 
 
U.S. Department of the Interior, 
Bureau of Land Management 
Janet Eubanks, Project Manager, 
California Desert District 
22835 Calle San Juan de los Lagos  
Moreno Valley, California  92553 
janet_Eubanks@ca.blm.gov 
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INTERESTED AGENCIES (Cont.) 
 
Naval Air Warfare Center Weapons Division 
Michael Owens, Energy Coordinator 
1 Administration Circle 
China Lake, CA  93555-6100 
E-mail preferred  
michael.t.owens@navy.mil 
 
Naval Air Warfare Center Weapons Division 
Michael Owens, Energy Coordinator 
575 "I" Avenue, Suite 1 
Point Mugu, CA  93042-5049 
E-mail preferred  
michael.t.owens@navy.mil 
 
Naval Air Weapons Station, China Lake 
CAPT Jeffrey Dodson, Commanding Officer 
1 Administration Circle, Stop 1003 
China Lake, CA  93555-6100 
E-mail preferred 
jeffrey.dodson@navy.mil  
 
 
*Naval Air Weapons Station, China Lake 
Tim Fox 
Community Plans & Liaison Officer 
429 E Bowen Rd, Stop 4003 
China Lake, CA  93555-6100 
E-mail preferred 

 
 

ENERGY COMMISSION 
 
JAMES D. BOYD 
Vice Chair and Presiding Member 
jboyd@energy.state.ca.us 
 
Kourtney Vaccaro 
Hearing Officer 
kvaccaro@energy.state.ca.us 
 
Tim Olson 
Adviser to Commissioner Boyd 
tolson@energy.state.ca.us 
 
Eric Solorio  
Project Manager 
esolorio@energy.state.ca.us 
 
Jared Babula 
Staff Counsel 
jbabula@energy.state.ca.us 
 
Jennifer Jennings 
Public Adviser 
E-mail preferred 
Pao@energy.state.ca.us 

timothy.h.fox@navy.mil  
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DECLARATION OF SERVICE 
 
I, Chester Hong, declare that on July 5, 2011, I served and filed copies of the California Energy Commission “Staff’s 
Reply Brief”, dated July 5, 2011.  The original document, filed with the Docket Unit, is accompanied by a copy of the 
most recent Proof of Service list, located on the web page for this project at:  
[http://www.energy.ca.gov/sitingcases/solar_millennium_ridgecrest]. 
 
The document has been sent to both the other parties in this proceeding (as shown on the Proof of Service list) and 
to the Commission’s Docket Unit, in the following manner:   
 
(Check all that Apply) 
 

FOR SERVICE TO ALL OTHER PARTIES: 
 

    X  sent electronically to all email addresses on the Proof of Service list; 
         by personal delivery;  
    X  by delivering on this date, for mailing with the United States Postal Service with first-class postage thereon 

fully prepaid, to the name and address of the person served, for mailing that same day in the ordinary 
course of business; that the envelope was sealed and placed for collection and mailing on that date to those 
addresses NOT marked “email preferred.”   

 
AND 

FOR FILING WITH THE ENERGY COMMISSION: 

     X  sending an original paper copy and one electronic copy, mailed and emailed respectively, to the address 
below (preferred method); 

OR 
         depositing in the mail an original and 12 paper copies, as follows: 

 
CALIFORNIA ENERGY COMMISSION  
Attn:  Docket No. 09-AFC-9 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 
docket@energy.state.ca.us 

 
 
I declare under penalty of perjury that the foregoing is true and correct, that I am employed in the county where this 
mailing occurred, and that I am over the age of 18 years and not a party to the proceeding. 
 
 
 
 
        /s/    
      CHESTER HONG 
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