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March 3, 2010 

California Energy Commission
 
Attn: John Kessler, Project Manager
 
1516 Ninth Street, MS-4
 
Sacramento, CA 95814-5512
 

Re: Ivanpah Solar Electric Generating System, Docket No. 07-AFC- 5 

Dear Mr. Kessler, 

Please tind enclosed for filing the original and one extra copy of Environmental 
Intervenors' Motion to Compel Prehearing Conference, Set Briefing Schedule and 
Clarify Other Procedural Matters. Please return a file-endorsed copy in the self
addressed, stamped envelope provided. If you have any questions or need additional 
information, please contact me at (415) 977-5766 or violet.lehrer@sierraclub.org. Thank 
you for your attention to this matter. 

Sincerely, 

Violet Lehrer 
Program Assistant 
Sierra Club Environmental Law Program 
85 Second Street, 2nd Floor 
San Francisco, CA 94105 
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STATE OF CALIFORNIA 

 

Energy Resources Conservation and  

Development Commission 

 

 

In the Matter of:    )   

      ) 

The Application for Certification for the )   Docket No. 07-AFC-5 

IVANPAH SOLAR ELECTRIC   ) 

GENERATING SYSTEM   ) 

____________________________________) 

 

 

 

ENVIRONMENTAL INTERVENORS’ MOTION TO COMPEL PREHEARING 

CONFERENCE, SET BRIEFING SCHEDULE AND  

CLARIFY OTHER PROCEDURAL MATTERS 

 

Intervenors Sierra Club, Center for Biological Diversity, Defenders of Wildlife, 

California Native Plant Society, Western Watersheds Project and Basin and Range Watch bring 

this motion to compel a prehearing conference, set a briefing schedule and clarify other 

procedural matters in the above referenced proceeding.  This motion is in response to the March 

2, 2010, email from Hearing Officer Kramer which appeared to bypass the Commission’s normal 

procedures for admitting additional evidence into a proceeding’s hearing record after evidentiary 

hearings have concluded and for the timing of legal briefing.  In that email, Mr. Kramer notified 

the parties that the Commission had reserved March 18, 2010 for additional evidentiary hearings, 

and set March 16, 2010, as the “extended” deadline for filing opening legal briefs, although no 

briefing deadline had been set. 

The apparent need for additional evidentiary hearings arose when the applicant filed a 

new project alternative.  Specifically, after the evidentiary hearings concluded on January 14, 

2010, the applicant transmitted via a series of emails from January 28 to February 3, 2010 a new 

project alternative referred to as “Mitigated Ivanpah 3” that eliminated a small portion of the top 



 2 

of the proposed Ivanpah 3.  On February 8, 2010, Hearing Officer Kramer provided copies of 

several days of the transcripts to the parties via email and stated, “later this week, I'll put out a 

statement of the precise briefing deadlines.”  Nearly a month later, on March 2, 2010, absent any 

prior notice of a briefing schedule, Hearing Officer Kramer set an “extended” briefing deadline 

for March 16, 2010.  For the reasons set forth below, the Commission must follow its regular 

procedures for consideration of new evidence and the inclusion of that evidence into the FSA 

and the hearing record, and for establishing a subsequent schedule for legal briefs. 

I. COMMISSION REGULATIONS REQUIRE A PREHEARING CONFERENCE 

TO DISCUSS THE PARAMETERS AND TIMING OF FURTHER 

EVIDENTIARY HEARINGS  

  

Under its own regulations, the Commission may not unilaterally calendar new evidentiary 

hearings in this proceeding.  Instead, it is required to hold a prehearing conference with all 

parties “to establish the procedures, identify issues, and set schedules for adjudicatory or 

nonadjudicatory hearings…” (Section 1718.5.)  A prehearing conference to establish the 

procedures going forward is essential in this instance given the proposed changes and submission 

of A new, reduced project alternative.  Indeed, by the applicant’s own reckoning, the new project 

alternative “merits further consideration by the Commission and the BLM, focusing on the 

project area of most concern to the Parties, Ivanpah 3. “  (See Letter to Paul Kramer, California 

Energy Commission Hearing Officer, from Jeffery Harris, Ellison, Schneider & Harris L.L.P. 

(February 3, 2010).)  The idea that the applicant could simply docket a new alternative absent 

any agency analysis or expert response by the parties violates long standing notions of open 

government and fair play, to say nothing of the Commission’s own organic statute and its 

implementing regulations. 
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The issue of project alternatives as a means of avoiding, among other things, the project’s 

significant and unmitigated impacts on biological resources was the most hotly contested and 

thoroughly explored subject of the evidentiary hearings.  Accordingly, any new hearing on 

alternatives must be equally thorough.  For additional evidentiary hearings on the new alternative 

to be fair, the parties need to discuss with the Commission the timing of the Commission’s own 

additional analyses, and a schedule for submitting written opening and rebuttal expert testimony, 

and discuss an agreed upon date to hear such expert testimony.  A prehearing conference is the 

only way to ensure that all parties and their experts will be fully apprised of the new issues 

presented, and are available to adjudicate this matter.  

It is critical that the parties discuss the scope and timing of the staff’s and other agencies’ 

supplemental analyses of the new alternative pursuant to California Environmental Quality Act 

(CEQA), California Endangered Species Act (CESA), Endangered Species Act (ESA), and the 

Warren-Alquist Act.  Because it was the applicant who proposed a new alternative, it may well 

turn out to be staff’s preferred alternative.  If “Mitigated Ivanpah 3” turns out to be the preferred 

alternative, this constitutes significant changes to the proposed project.  CEQA requires the 

Commission to prepare a supplemental FSA and circulate it for public review.  (Pub. Resources 

Code, § 21166; CEQA Guidelines, §§ 15162, 15163.)   

Providing supplemental agency analysis to the public prior to the evidentiary hearing 

should be discussed at the pre-hearing conference because this additional agency investigation 

will be the starting point for the additional hearings.  Finally, once the hearings conclude, and 

transcripts are made available, then, and only then, will the parties be ready to set a briefing 

schedule based upon a complete evidentiary record.  This too should be part of the prehearing 

conference.  For all of these reasons, the Commission must hold a prehearing conference prior to 
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taking any formal actions on the applicant’s new, “Mitigated Ivanpah 3” or requiring the parties 

to likewise take a position on the proposal. 

II. THE COMMISSION MUST ESTABLISH A BRIEFING SCHEDULE 

THAT TAKES INTO CONSIDERATION THE ENTIRE EVIDENTIARY 

RECORD 

 

Environmental intervenors have been waiting in good faith for a schedule that will set 

deadlines for opening and reply legal briefs.  We understood that the Commission would provide 

written notice of the briefing schedule after the hearing transcripts were made publicly available.  

(Hearing Transcript at 343-344 (Jan. 14, 2010).)  Initially, the tentative schedule entailed parties 

filing opening briefs approximately three weeks after the hearing transcripts were finalized.  

However, once the applicant submitted its new alternative everything changed.  The fact that it 

was the applicant who introduced a new project alternative, and not another party, is significant 

because such a submission indicates the applicant is preliminarily willing to accept a reduced 

project alternative pending staff and/or other agency analyses and recommendations for that 

option.  The environmental intervenors appropriately assumed the Commission was busy 

analyzing the new alternative, and thus the briefing schedule was understandably delayed.  

Most relevant, it defied logic that the Commission would require briefing on a partial 

evidentiary record.  It could safely be assumed that much of the legal briefing would be centered 

around biological resources and alternatives before the applicant proposed a new alternative. 

Now that another proposal is on the table, it is certain that alternatives and impacts on biological 

resources will be even more central.  The parties cannot form an opinion on the “project” until 

they review the entire evidentiary record in its totality and understand what exactly the scope of 

the project entails.  Similarly, a complete final record is required before parties can ascertain 





 6 

 

 

 

 

 

 

Lisa T. Belenky, Senior Attorney  

Center for Biological Diversity  

351 California St., Suite 600 

San Francisco, CA 94104  

Phone: 415-436-9682 x 307  

Fax: 415-436-9683  

lbelenky@biologicaldiversity.org 

 

 

      

Michael J. Connor, Ph.D. 

California Director 

Western Watersheds Project 

P.O. 2364 

Reseda, 91337 

(818) 345-0425 

mjconnor@westernwatersheds.org 

 

Laura Cunningham 

Kevin Emmerich 

Basin and Range Watch 

PO Box 70 

Beatty NV 89003 

(775) 553-2806 

atomictoadranch@netzero.net 

 

       
Joshua Basofin 

California Representative 

      Defenders of Wildlife 
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APPLICANT UUU  
Solar Partners, LLC 
John Woolard, 
Chief Executive Officer 
1999 Harrison Street, Suite #500 
Oakland, CA 94612 
 
Todd A. Stewart, Project Manager 
Ivanpah SEGS 
Usdeyoung@brightsourceenergy.com 
E-mail Preferred 
 
Steve De Young, Project Manager 
Ivanpah SEGS. 
1999 Harrison Street, Ste. 2150 
Oakland, CA 94612 
Utstewart@brightsourceenergy.com UH 

 
UUUAPPLICANT’S CONSULTANTS 
John L. Carrier, J. D. 
2485 Natomas Park Dr. #600 
Sacramento, CA 95833-2937 
UUjcarrier@ch2m.com 
U 

 

UUCOUNSEL FOR APPLICANT 
 

Jeffery D. Harris 
Ellison, Schneider  
& Harris L.L.P. 
2600 Capitol Avenue, Ste. 400 
Sacramento, CA 95816-5905 
UUjdh@eslawfirm.com 
U 

 
INTERESTED AGENCIES 
California ISO 
HHUUe-recipient@caiso.com UU 
 

Tom Hurshman, 
Project Manager 
Bureau of Land Management 
2465 South Townsend Ave. 
Montrose, CO 81401 
UUtom_hurshman@blm.gov 
 

Raymond C. Lee, Field Manager 
Bureau of Land Management 
1303 South U.S. Highway 95 
Needles, CA 92363 
Raymond_Lee@ca.blm.gov  
 
Becky Jones 
California Department of 
Fish & Game 
36431 41st Street East 
Palmdale, CA  93552 
HHUUdfgpalm@adelphia.net U U 
 
UUINTERVENORS 
California Unions for Reliable Energy (“CURE”) 
c/o: Tanya A. Gulesserian 
Marc D. Joseph 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Ste 1000 
South San Francisco, CA 94080 
HHUUtgulesserian@adamsbroadwell.com UU 
 
Western Watersheds Project 
Michael J. Connor, Ph.D. 
P.O. Box 2364 
Reseda, CA  91337-2364 
mjconnor@westernwatersheds.org  
 
Gloria Smith, Joanne Spalding 
Sidney Silliman, Devorah Ancel 
Sierra Club 
85 Second Street, 2nd Fl. 
San Francisco, CA  94105 
E-mail Service Preferred 
HHUUgloria.smith@sierraclub.orgUUHH  
HHUUjoanne.spalding@sierraclub.org UU 
HHUUgssilliman@csupomona.edu UUHH  
devorah.ancel@sierraclub.org 
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INTERVENORS CONT. 
Joshua Basofin, CA Rep. 
Defenders of Wildlife 
1303 J Street, Ste. 270 
Sacramento, CA  95814 
E-mail Service Preferred 
HHjbasofin@defenders.orgHH  
 
Basin and Range Watch 
Laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV  89003 
atomictoadranch@netzero.net  
 
Center for Biological Diversity 
Lisa T. Belenky, Sr. Attorney 
Ileene Anderson, Public Lands Desert Director 
351 California Street, Ste. 600 
San Francisco, CA  94104 
E-mail Service Preferred 
lbelenky@biologicaldiversity.org 
ianderson@biologicaldiversity.org  
 
California Native Plant Society 
Greg Suba, Tara Hansen & Jim Andre 
2707 K Street, Suite 1 
Sacramento, California, 95816-5113 
E-mail Service Preferred 
gsuba@cnps.org  
thansen@cnps.org  
granites@telis.org  
 
County of San Bernardino 
Bart W. Brizzee, Deputy Co. Counsel 

ENERGY COMMISSION 
JEFFREY D. BYRON 
Commissioner and Presiding Member 
jbyron@energy.state.ca.us 
 
JAMES D. BOYD 
Vice Chairman and 
Associate Member 
HHjboyd@energy.state.ca.us HH 
 
Paul Kramer 
Hearing Officer 
HHpkramer@energy.state.ca.us 
 
John Kessler 
Project Manager 
HHjkessler@energy.state.ca.us 
 
Dick Ratliff 
Staff Counsel 
HHdratliff@energy.state.ca.us 
 

\ H  
*Jennifer Jennings 
Public Adviser 
publicadviser@energy.state.ca.us 
 
 
 
 
 
 
 
 
 
HH 

385 N. Arrowhead Avenue, 4th Fl. 
San Bernardino, California, 92415 
bbrizzee@cc.sbcounty.gov  
 
 

 
 
 
 
 
 
 
 
 
 
 




