
STATE OF CALIFORNIA 
 

Energy Resources Conservation 
and Development Commission 

 
 
 
In the Matter of: 
 
Application for Certification for the Ivanpah Solar 
Electric Generating System 
 

 
)
)
)
)
)
 

  
 
Docket No. 07-AFC-5 
 
 

 
 
 
 
 
 

APPLICANT’S STATUS REPORT #11 
  

For 
 

THE IVANPAH SOLAR PROJECT 
 
 
 
 
 

 
 
 
 

Jeffery D. Harris 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, California  95816 
Telephone:  (916) 447-2166 
Facsimile:  (916) 447-3512 
 
Attorneys for the Applicant 

 

DATE JUL 24 2009
RECD. JUL 27 2009

DOCKET
07-AFC-5



1 

INTRODUCTION 
 
 

The Ivanpah Solar project must have a decision in January 2010 to ensure that this 

important solar facility can be approved, financed, and constructed.   

In order to qualify for significant funding from the federal stimulus program under the 

American Recovery and Reinvestment Act (“ARRA”), the Ivanpah Solar Project must, pursuant 

to the statute, commence construction by Dec. 1, 2010.  The first construction milestone is the 

relocation of Desert Tortoise.  The resource agencies limit Desert Tortoise relocation to either 

the Spring or Fall months.  In addition to the limited Desert Tortoise relocation window, post-

certification requirements, administrative appeals, judicial appeals, financing, construction 

contracting, mobilization, and related items also severely constrain the commencement of 

construction.  Given these constraints, the Commission must approve the Ivanpah Solar Project 

in January 2010, in time to allow Desert Tortoise relocation in Spring 2010.  Unless the schedule 

assures that relocation can occur in Spring 2010, the success of the project will be jeopardized. 

Delays also severely hinder the State’s ability to advance its important Renewable 

Portfolio Standard (“RPS”) and the Greenhouse Gas (“GHG”) goals.  This project is being 

counted upon by both of the State’s largest Investor-Owned Utilities to achieve their RPS 

requirements.  Further, any delay beyond January 2010 will thwart California’s interests in 

obtaining its “fair share” of the federal ARRA stimulus monies, jeopardize US Department of 

Energy loan guarantees, and undermine the Ivanpah Solar Projects’ ability to deliver renewable 

power to California.   

Having been declared Data Adequate on October 31, 2007, today, July 24, 2009, is Day 

632 of this proceeding.  We respectfully request that the Committee consider all means possible 
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including those outlined herein below, to see this long process to completion no later than 

January 2010. 

STATUS OF THE PROCEEDING 

In Section I below, we recount the status of the proceeding, including the status of Staff’s 

continuing requests for data.  In Section II we once again call the Committee’s attention to a few, 

relatively minor modifications to the Ivanpah Solar Project’s schedule that can save up to four 

weeks time in the current schedule.  These relatively minor modifications will also better align 

the schedule for this proceeding with the Commission’s usual and customary practices, and 

provide a more effective and efficient model for the Commission and the Bureau of Land 

Management to employ for the many solar projects that are coming into the permitting pipeline.  

Faced with only one significant regulatory deadline between now and January 2010, we 

respectfully request that the Committee in its plenary discretion revise its Scheduling Order to 

take advantage of these changes to streamline the remainder of this proceeding. 

 
 

I. STAFF’S ADDITIONAL DATA REQUESTS 
 

The Applicant continues to receive requests for additional data.  A summary of the status 

and actions taken to satisfy Staff’s additional data requests are summarized below.  

 Tortoise Relocation Area Data Request 

o Data Request Received:  July 7, 2009, via voicemail message:  Staff seeks a 
Habitat Assessment on the Desert Tortoise relocation area. 

o Actions:  Applicant is spending significant time and money to produce the 
requested information, which will be filed within the timeframes prescribed by 
Staff. 

o Notes:  The Tortoise Translocation area, which was recommended by US FWS, 
has not changed since the August 2007 AFC filing. 
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 Regional Board 

o Data Request Received:  NA:  Staff and Lahontan Regional Water Quality 
Control Board (RWQCB) are discussing “various permit requirements.”  (Staff 
Status Report #10, p. 1) 

o Actions:  Applicant met with Lahonton RWQCB on July 17, 2009.  The RWQCB 
confirms they do not require a 401 Water Quality Certification application. 

o Notes:  The Committee order states, “Governor Schwarzenegger’s Executive 
Order S-14-08 directs the Energy Commission and Department of Fish and Game 
(DFG) to create a “one-stop process” for renewable energy permits under its 
jurisdiction.* * * Now that the Commission Decision is to replace those separate 
permits, the details must be resolved prior to, rather than following, certification.” 

Applicant disagrees with this characterization.  The Governor’s renewable 
Executive Order requires the Commission and other agencies to work together to 
speed, not slow down, renewable permitting.  To the extent the Commission 
desires information from the RWQCB, it is responsible to obtain that information 
in a timely way that does not delay the schedule.  Furthermore, to the extent the 
RWQCB “approvals” are State law approvals, they have always been preempted 
by the Commission’s filing jurisdiction.  To the extent the RWQCB “approvals” 
are federal approvals, the Commission is preempted by Federal law.  The 
Governor’s Executive Order does not modify existing State and Federal law and 
thus the Commission cannot blame it for slowing down its renewable permitting 
process. 

 CDFG Incidental Take Permit Issues; Streambed Alteration Issues 

o Data Request Outstanding:  None.  Applicant has supplied information. 

o Actions:  Applicant filed a Draft Incidental Take Application on May 27, 2009 
(Data Response Supplemental Set 2D) and a Draft Lake and Streambed Alteration 
Agreement (“LSA,” formerly “SAA”) on June 2, 2009 (Data Response 1L). 

o Notes:  CDFG will make “recommendations” to CEC.  However, the 
Commission’s siting authority preempts CDFG on all State law matters.   

Applicant has been meeting with CDFG and the Resources Agency since the Fall 
of 2008.  Discussions with CDFG and the Resources Agency on these issues have 
been ongoing since March 2009.  

The Applicant is hopeful that the Staff will have no additional requests. 
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II. KNOWING THE IMPORTANCE OF A DECISION IN JANUARY 2010, THE  
COMMITTEE SHOULD MODIFY THE SCHEDULING ORDER TO 
COMPORT TO THE COMMISSION’S USUAL AND CUSTOMARY 
SCHEDULING PRACTICES  

 

Applicant understands and appreciates the fiscal and resources constraints facing the 

Commission, in general, and the Staff, in particular.  The Applicant’s parent company, 

BrightSource Energy Inc., has articulated its concerns over the Commission’s lack of resources 

to key decision makers, and is working with other key stakeholders to ensure the Commission 

and other state and federal agencies have the resources they need to effectively and efficiently 

process renewable energy applications.   BrightSource is committed to continuing to do so going 

forward.  It seems self-evident that if the State values meeting its inter-related and indivisible 

policy goals of reducing greenhouse gas emissions, meeting the aggressive RPS goals, and the 

less glamorous but paramount goal of energy reliability, the Commission should not be asked to 

do much more with so much less. 

Fortunately, the Commission can and should control its own fiscal fate by following its 

usual and customary practices, avoiding new and unnecessary additional procedures in this case.  

Specifically, the procedures going forward in this case should more closely mirror the 

Commission’s “Model” 12-month siting schedule (the “Commission’s Model Schedule).”1  

To begin, the Commission’s Model Schedule does not call for any “Issues Resolution 

Workshops”, like the workshop scheduled for July 31, 2009.  While Staff maintains that the extra 

workshop will be conducted “in stride” with the production of the FSA/DEIS, it is clear that 

limited Staff resources will be directed away from FSA/DEIS production to put on a workshop 

that is undoubtedly outside the Commission’s usual and customary practices.  Having been 

                                                 
1 Available on the Commission’s website at: http://www.energy.ca.gov/sitingcases/6-MONTH_12-
MONTH_SPPE_PROCESS.PDF. 
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noticed, the Workshop should continue, but with the admonition that the Workshop should not 

delay the publication of the FSA/DEIS. 

The bell having already been rung for an extraordinary “Issues Resolution Workshop,” 

we turn from this issue to offer for the Committee’s consideration the following two specific 

changes to the Commission’s scheduling order that can save four weeks with no substantial 

impact on the Commission, the Staff or the Parties by following its usual and customary 

practices.   

First, the Commission’s Model Schedule proceeds orderly from FSA (which by 

regulation serves as the Staff’s testimony), to all other Parties Testimony to Prehearing 

Conference and Evidentiary hearings in just ten days.  The Committee’s Order has seven weeks 

(49 days) for these events, not ten days.  While the Committee may believe that ten days is not 

sufficient for this case, seven weeks is clearly an extreme and unjustified departure from the 

Commission’s Model Schedule; surely, the time can and should be reduced considerably to bring 

it into closer compliance with the Commission’s template.  To do so, the Commission should 

follow its usual and customary practices as follows: 

Tbd, concurrent with BLM 
publication of NOA of DEIS 

Staff files FSA/DEIS 

FSA/DEIS + 2 weeks Opening testimony and preliminary identification of contested 
issues filed and served (all parties other than Staff) 

FSA/DEIS + 3 weeks All Parties file Prehearing Conference Statement (Monday) and 
Prehearing Conference (Thursday) 

FSA/DEIS +4 weeks Evidentiary Hearings 
 

By simply following the Commission’s usual and customary practices, the Committee Order can 

and should be revised to save three weeks. 

 Second, the Commission can save yet another week by reducing briefing times from three 

weeks to two weeks.  Since the parties need only brief contested issues, two weeks is more than 
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sufficient time for briefing, especially given the fact that efforts used to create pre-filed 

testimony will further expedite briefing.  Given the importance to the State of expediting 

renewable energy permitting, as evidenced by the Governor’s Executive Order and many other 

State policy issuances, a two-week period is eminently reasonable.   

2 weeks after Evidentiary 
Hearings close 

Post hearing briefs filed 

 

Combined with the three weeks gained by following the Commission’s usual and customary 

testimony practices described above, the one week saved in the briefing schedule will save four 

weeks – an entire month in a schedule where weeks matter. 

These are just two modest suggestions to expedite this proceeding.  Fortunately, the 

Commission controls its own destiny, and is not constrained by “hard” regulatory deadlines with 

only a single exception.  The only significant regulatory deadline between now and the 

Commission’s final decision is a thirty (30) day comment period on the Presiding Member’s 

Proposed Decision (“PMPD”).  There are, for example, no prescribed time frames between the 

end of Evidentiary Hearings and publication of the PMPD.   The Commission has plenary 

authority to find other means, in addition to those suggested by the Applicant here, to shorten the 

timeframes in its own schedule.  Clearly, the remainder of the schedule, and responsibility to 

assure that it is completed in a timely fashion that will contribute towards achieving the State’s 

RPS, GHG and ARRA Stimulus “fair share” goals, sit squarely on the Commission’s shoulders. 

CONCLUSIONS 

Far from what some unfamiliar with the Commission’s hard work to date have described 

as a “rush” to approve the Ivanpah Solar Project, today is actually Day 632 of a proceeding that 

is required by statute to take no more than 365 days.  As discussed above, we believe the 

Committee should make the minor changes to the Ivanpah Solar Project’s schedule as described 
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in Section II and take whatever additional actions it has at its disposal, and in its plenary 

discretion, to expedite the remainder of this proceeding.   

January 27, 2010, the Commission’s likely second Business Meeting in 2010, will be Day 

819 of this proceeding.  In this case, days matter.  The Ivanpah Solar Project must have a 

decision in January 2010, and urges the Commission to ensure that it can issue its final decision 

in a January 2010 meeting.   

 

July 24, 2009    Respectfully submitted, 
 

ELLISON, SCHNEIDER & HARRIS L.L.P. 
 
 
 
By: ______________________________________ 
 
Jeffery D. Harris 
Ellison, Schneider & Harris L.L.P. 
2600 Capitol Avenue, Suite 400 
Sacramento, California  95816 
Telephone:  (916) 447-2166 
Facsimile:  (916) 447-3512 
Attorneys for Applicant 
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APPLICANTUUU  
 

Solar Partners, LLC 
John Woolard, 
Chief Executive Officer 
1999 Harrison Street, Suite #500 
Oakland, CA 94612 
 
Todd A. Stewart, Project Manager 
Ivanpah SEGS 
Usdeyoung@brightsourceenergy.com 
E-mail Preferred 
Steve De Young, Project Manager 
Ivanpah SEGS. 
1999 Harrison Street, Ste. 2150 
Oakland, CA 94612 
Utstewart@brightsourceenergy.comUH 

 

UUUAPPLICANT’S CONSULTANTS 
 

John L. Carrier, J. D. 
2485 Natomas Park Dr. #600 
Sacramento, CA 95833-2937 
UUjcarrier@ch2m.com 
U 

 

UUCOUNSEL FOR APPLICANT 
 

Jeffery D. Harris 
Ellison, Schneider  
& Harris L.L.P. 
2600 Capitol Avenue, Ste. 400 
Sacramento, CA 95816-5905 
UUjdh@eslawfirm.com 
U 

 

INTERESTED AGENCIES 
 

California ISO 
HHUUe-recipient@caiso.comUU 
 

Tom Hurshman, 
Project Manager 
Bureau of Land Management 
2465 South Townsend Ave. 
Montrose, CO 81401 

UUtom_hurshman@blm.gov 
 
 

*Raymond C. Lee, Field Manager 
Bureau of Land Management 

1303 South U.S. Highway 95 
Needles, CA 92363 

Raymond_Lee@ca.blm.gov  
 

Becky Jones 
California Department of 
Fish & Game 
36431 41st Street East 
Palmdale, CA  93552 
HHUUdfgpalm@adelphia.netUU 
 

UUINTERVENORS 
 

California Unions for Reliable Energy (“CURE”) 
Tanya A. Gulesserian 
Marc D. Joseph 
Adams Broadwell Joseph & Cardozo 
601 Gateway Boulevard, Ste 1000 
South San Francisco, CA 94080 
HHUUtgulesserian@adamsbroadwell.comUU 
 

Western Watersheds Project 
Michael J. Connor, Ph.D. 
P.O. Box 2364 
Reseda, CA  91337-2364 
mjconnor@westernwatersheds.org  
 
Gloria Smith, Joanne Spalding 
Sidney Silliman, Sierra Club 
85 Second Street, 2nd Fl. 
San Francisco, CA  94105 
E-mail Service Preferred 
HHUUgloria.smith@sierraclub.orgUUHH  
HHUUjoanne.spalding@sierraclub.orgUU 
HHUUgssilliman@csupomona.eduUUHH  
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INTERVENORS CONT. 

 
Joshua Basofin, CA Rep. 
Defenders of Wildlife 
1303 J Street, Ste. 270 
Sacramento, CA  95814 
E-mail Service Preferred 
HHjbasofin@defenders.orgHH  
 

Basin and Range Watch 
Laura Cunningham 
Kevin Emmerich 
P.O. Box 70 
Beatty, NV  89003 
atomictoadranch@netzero.net  
 
Center for Biological Diversity 
Lisa T. Belenky, Sr. Attorney 
Ileene Anderson, Public Lands Desert Director 
351 California Street, Ste. 600 
San Francisco, CA  94104 
E-mail Service Preferred 
lbelenky@biologicaldiversity.org 
ianderson@biologicaldiversity.org  
 

California Native Plant Society 
Greg Suba, Tara Hansen & Jim Andre 
2707 K Street, Suite 1 
Sacramento, California, 95816-5113 
E-mail Service Preferred 
gsuba@cnps.org  
thansen@cnps.org  
granite@telis.org  

ENERGY COMMISSION 

 
JEFFREY D. BYRON 
Commissioner and Presiding Member 
jbyron@energy.state.ca.us 

 
JAMES D. BOYD 
Vice Chairman and 
Associate Member 
HHjboyd@energy.state.ca.usHH 

 
Paul Kramer 
Hearing Officer 
HHpkramer@energy.state.ca.us 
 

John Kessler 
Project Manager 
HHjkessler@energy.state.ca.us 
 
Dick Ratliff 
Staff Counsel 
HHdratliff@energy.state.ca.us 
 

\H  
Elena Miller 
Public Adviser 
publicadviser@energy.state.ca.us 
 
 
 
 
HH 
 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


