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STATEOF CALIFORNIA

Energy Resources Conservation and Devel opment Commiss on

In theM atter of:

APPLICATION FOR CERTIFICATION DOCKET NO. 07-AFC-t
FOR THEIVANPAH SOLAR
ELECTRIC

GENERATING SYSTEM

FINAL PREHEARING CONFERENCE STATEMENT OF INTERVENOR
WESTERN WAT ERSHEDS PROJECT

Pursuant to the Revised Natice of Prehearing Conf erences and Evidentiary Hearing,
Intervener Western Watersheds Project provides this Find Prehearing Conference
Satement identifyingissues that Western Watersheds Project will raise a the public
evidentiary hearing. At thistime, CEC staff and theproject applicant are still heavily
involved in discussion and negotiation over key issues, and project conditions are being
revised, added and del eted. Because of this, Western Watersheds Project reserves the
right to respondto revisions to license conditions and/or mitigation/avoidance measures
once CEC staff and the project applicant negotiations are complete.

|. Topic Areas That Are Complete and Ready to Proceed to Evidentiary Hearing.

Western Watersheds Project is prepared to proceed to hearing on the topic of biolog cal
resources. However, it does not view the biolog cal resources analy sis as complete and
ready for find hearing.

I1. Topic Areas That Are Not Complete and Not Yet Ready to Proceed to
Evidentiary Hearing.

Therecord for many topics is incomplete because staff and the applicant continue to
revise, add and/or remov e li cense conditions. Given these moving targets, it isimpossible
to evauate whether the project will fully comply with relevant federd and state LORS,
We consider thefollowingtopic areas identified in our preiminary conference statement
as not complete.

Project Description 3: Theproject description istoo narrow and segments
environmentad review of this project from other connected projects such as the substaion
and transmission linethat are necessary for theproject to proceed.
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Purpose and Need: The FSA/DEISimproperly assumes tha theproposed | SEGS plant
must be built at thislocation. Asthe FSA/DEISadmits, buildingthe proposed ISEGS
project at the prgposed location "would have major impacts to the biologca resources of
the lvanpah Valley, substantidly affecting many sensitive plant and wildlife species and
eliminatingabroad expanse of rdatively undisturbed M ojave Desert habitat.”
(FSA/DEISp. 1-17), including, "Permanent loss of 4,073+ acres of M ojave creosote
scrub and other native plant communities, including approximately 6,400 barrel cacti;
permanent loss of cover, foraging, breeding habitat for wildlif e habitat fragmentation
and loss of connectivity for terresrid wildlif € disturbance/dust to nearby vegetation and
wildlife; increased predation dueto increased raven/predator presence; spread of non-
native invasive weeds; and direct, indirect, cumulative impacts to speciad statusplant
species.” (FSA/DEISp. 6.2-72)

Biolog cal Resources 6.2: There remain fundamenta unresolved issues in the areas of
biologca resources, specificaly with regard to direct, indirect and cumul ative effects on
desert tortoise and rare and sensitive plant species, and the mitigations required to offset
theseimpacts.

a. Climate Change: The FSA/DEISfails to address risks to biologcal resources
associated with gobal climate changein the context of the need for climate change
mitigation strateges (e.g., reducing greenhouse gas emissions) and the need for climate
change adaptation drateges (e.g., conserving intact wild lands and the corridors that
connect them). Renewable energy projects, including the proposed | SEGS project, are
elements of anationa climate change mitigation strategy to reduce greenhouse gas
emissions. Severd Cdiforniastate, nationa, and international climate changereports
describing climate change adaptation drateges underline the importance of protecting
intact wild lands and associated wildlife corridors as apriority adaptation Srategy
messure.

The habitat fragmentation, loss of connectivity for terrestria wildlife, and introduction of
predator and invasive weed species associated with the ISEGS project in the proposed
location are anathemato an eff ective climate change adaptation Srategy. Stingthe
praposed | SEGS project in the propaosed location in Ivanpah Valley confounds our
climate change adaptation srategy with apoorly executed climate change mitigation
strategy. WWP bdlieves that the solutionto thisproblemisto build and operatethe
proposed | SEGS project (to implement the mitigation strategy) in an dternative site away
fromintact wild lands (to implement the adaptation srategy). Theway to maintain
hedthy, vibrant ecosystems is nat to fragment them and reduce their biodiversity.

In addition, the FSA/DEISfails to identify and anady ze theloss of carbon sequestraion
that will occur under the proposed project. Desert vegetation types are able to sequester
amospheric carbon dioxide (greenhouse gas) 24 hours/day, unlike other vegetation
communities which are ableto sequester CO, only duringdaylight hours. ISEG Sand all
desert utility-scale projects to follow will decrease the carbon sequestration benefits from
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desert vegetation. (Wohlfarht et al. 2008") Thisimpact should have been identified and
andyzed inthe FSA/DEIS

b. Desert tortoise: The FSA/DEISdiscussion of desert tortoise impacts and theproposed
mitigation is wholly inadequate. It does not address the direct, indirect and cumul aive
effects of thisproject tothe Northeagern M ojave Desert T ortoise Evolutionarily
Sonificant Unit (ESJ). The proposed desert tortoise mitigation measures do not mitigate
impactstothisESU. Theimpactstothispopulation will be severe and may endanger the
population in Cdifornia. Seetestimony of Dr. Michael J. Connor.

c. Bighorn Sheep: The FSA/DEISfalls to fully anayzeimpacts to bighorn, provide
dternatives to avoid impacts, or provide measures to minimize impacts. For example, the
suggested miti gation measure of adding an artificial water source in the Clark M ountain
areawill not mitigate for the loss of bgadaforaging habitat. The FSA/DEISalso falsto
identify and andy ze the impacts associated with the construction and maintenance of this
artificial water source such as facilitating raven presence in the North lvanpah Vdley .

d. Other Wildlife: The FSA/DEISfalls to fully anadyzeimpactsto gla monsters,
burrowing owl, other bird species, bats, and other wildlife or to provide dternatives to
avoid impacts, or provide measures to minimize impacts.

e. Rare Plants and Spedal Status Plant Communities: For rare plants and gecid
status plant communities the FSA/DEIS provides too little analy sis of impacts,
inadequate discussion of alternatives that could avoid impacts, and inadequate
information about the proposed mitigation strategy. The FSA/DEIS concludes that the
|SEGS project will result in "impacts to M ojave milkweed and Rusby’ s desert-mallow"
tha "would remain significant in aCEQA context even after i mplementation of the
specid-statusplant impact avoidance and minimization measures described in Ener gy
Commission staff’s prgpased conditions of certification.” (FSA/DEISp. 1-18) The best
way to avoid CEQA -significant impacts to rare plants occurring & this siteisto relocate
the project to another, lower resource value site but this was not adequately considered in
the FSA/DEIS.

The specia-status plant avoidance and mini mization measures provided in the FSA/DEIS
aredso inadequate. Duringthe workshop, the Applicants proposed avoidance measures
including reconfiguring the distribution of heliostats. It is unclear at this junctureif this
will still result in significant impacts to rare plants under CEQA. Indeed, the lack of fall
survey s under-rgpresentsthe full suite of rare plant taxa occurring on site.

g. Habitat Loss and Compensatory Mitigation: The compensaory mitigation plan
relies on so-called “ nesting” to provide compensatory mitigation for loss of habitat and
individuals for multiple severa plants and animal species. The plan described in the
FSA/DEIS proposes acquisition of desert tortoise habitat inthe Eastern M ojave Recovery
Unit. Becausethe tortoises inthe Eastern M ojave Recovery Unit areadifferent ESU,

L Wohlfahrt, G., Fenstermaker, L. F. and Arnone, J. A. 111. 2008. Large annud net ecosystem CO, uptake of
aMojave Desat ecosystem. Globd Change Biology. 14(7): 1475-1487.

WWP PREHEARING CONFERENCE STATEMENT ISEGE 3



this would not mitigate for impacts to Caifornia s Northeastern M ojave tortoise
population tha is being aff ected by thepragposed action. Because the plan described in
the FSA/DEIS only addresses desert tortoise habitat, it may aso beinadequateto provide
for the mitigation needs of the many other gpecies that will be impacted by the project.
WWP bdlieves that the gaff must revisit this issue and explain how the compensatory
mitigation will benefit the Northeastern M ojave desert tortoisepopulation and how the
so-called “ nesting” of mitigation will actualy provide for compensatory mitigation for
each species of specid status gecies of plants and animels, including gilamonster,
burrowing owl, nesting bird species, American badger, Nelson bi ghorn sheep, and rare
plants.

Limiting the Spread of Invasive Non-Native Plants/\Weeds 6.2: WWP is concerned
that the FSA/DEISfals to fully analyzethe project’s direct, indirect, and cumulative
effects on the spread of invasive weeds and the potentia increase in wildfirerisks.

Impacts to Nationa Park Service Lands and Resources 6.12: The FSA/DEISfailsto
adequately address theimpactsto Nationa Park Service Lands and resources including
patentid impacts to visua resources; water resources (springs and seeps); impactsto
dark night skies dueto night lightingat the project site; impactsto bighorn that livein the
Clark M ountains area; and others. See below re cumul ative impacts as well. No measures
are provided to avoid or minimize and mitigate these impacts.

Cultural Resaurces and Native American Values 6.3: WWP is concerned that the
FSA/DEISandysis of impactsto cultura resources and Native American values fails to
fully andyzetheproject’s direct, indirect, and cumul ative effects. The historical
significance of | SEGS-01 archaeolog ca site remains unknown. Without this
information, we do not understand how the loss of this site could be determined to be
insignificant.

Land Use 6.5: Under both locd and federd plans this areaiis ingppropriate for the
praposed exclusive industria use of public lands to the exclusion of all other uses.
FLPM A provides for multiple use. Theproject when seen in the context of other
connected projects (including multiple solar projects, two subgations and additiona
transmission lines) will defacto create adefacto “ solar zone” in this area undermining
the PEIS planning process undertaken by the BLM .

Water Resources 6.9: The FSA/DEISfails to adequately address the hydrology of the
goundwater basins that are proposed to bepunped by the gpplicant and the likely
impacts to ather areawaters including surface waters. As noted above, the FSA/DEIS
simply assumes there will be no impacts to prings utilized by wildlifein the surrounding
mountains and wilderness areas, no information regarding the basis of this conclusion is
provided. The FSA/DEISidentifies impacts to surface drainages on the bgada/a luvial
fan that would be destroyed by theproject but fails to adequately address avoidance and
minimization of theseimpacts. The FSA/DEISdso fails to provide any gecific
discussion of mitigation for these impacts—agan deferringthe planto alater date.
During the workshop the Applicant proposed deleting BIO-20 “ Streambed Impact
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Avoidance and Compensation M easures” in its entirety. Western Watersheds Project
strenuously objects tothisprgposed deletion. Desert washes, drainage sy stems, and
washlets are crucial habitats for plants and animasin arid lands.

Sals 6.9: Damageto intact desert soils and the resulting incr eased siltation during
flooding and dust are not adequately analyzed inthe FSA/DEIS. For example, off-site
impacts from silt washed downthrough the site during flood events and theimpacts of
those events on habitat for desert tortoise and rare plants are not fully examined, avoided,
minimized, and mitigated.

Cumul ative Impacts and Growth Inducing Impacts 5: The Cumul ative Scenario
omits severa key projects and fals to adequately andy zethe scope of the cumulative
impactsinthis area. The FSA/DEISfails to adequately consider that the California
population of the Northeastern M ojave Desert Tortoise Recovery Unit in the northern
Ivanpah Vadley isuniquein Cdifornia and is a high risk of extirpation from the stae
from the cumulative effects of this project, the Optisolar (now Firg Solar) power project
adjacent to ISEGS, the praposed DesertXpress High Soeed Passenger Train, and the
upgade of the Eldorado-1vanpah transmission linein Californiaaone.

The FSA/DEISfalls to adequatey identify and andy ze bath the cumulative impacts and
the growth inducing impacts which in this instance are closdly tied together. While
review of the Optisolar application has y et to begn, the high cost of the Eldorado-
Ivanpah transmission upgrade provides acompelling economic incentive for approval of
the Optisolar project, virtudly ensuringy et another solar power project on prime desert
tortoise habitat inthe northern Ivanpah Valey. Arguably, neither project done could
amortize the cost of the propaosed Eldorado-Ivanpah upgrade, which involves the
construction of 35 miles of high voltage lines from Californiainto Nevada and separate
telecommunications pathways. The cumulative impacts from these two projects on the
northern Ivanpah Valey are not adequatdy assessed and the grown inducing impacts
from the gpprova of one project on the entire areais not adequately assessed or analy zed.

M oreover, in addition to ISEGS and Optisolar (First Solar) on the northeastern slopes of
the Clark M ountains, two solar energy generation facilities are proposed by NextLight
Renewable Power on 7,840 acres of public lands on the eastern side of the lvanpah
Vadley. Theselands are dso high qudity desert tortoise habitat with intact and robust
populations of desert tortoise. The FSA/DEISfalls to adequately assess the cumulative
impacts totortoisein this Recovery Unit fromthese projects and severa other solar
projects onthe Nevada side of the border. In combination, the cumul aive impacts of
these developments severdly threatenthe Northeasern Desert Tortoise Recovery Unit in
the entire Ivanpah basin.

Cumulativeimpacts to gpecid statusplants are recognized (Executive Summary,
FSA/DEIS p. 1-15) but the FSA/DEIS has failed to adequately andy ze these cumulative
impacts across the range of these species and way sto avoid and minimize these impacts.
In addition, as noted above, the provisions for “ nesing’ mitigation do not ensurethat the
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loss of theindividud plants and the cumulative impacts from those losseswill in fact be
adequately compensated.

Cumulativeimpacts will convert the Northern Ivanpah Velley into ade-facto solar zone
and industrid zone. The cumulative impacts to gpecies across the zone and across the
statdineinto the eastern Ivanpah Valey are not adequately addressed as well asthe
conversion of alargey naturd area— the lvanpah Vdley and dry lake areaas awhol e—
into alargdy industridized areawith morethan 6 large scde solar plants, the
accompanying substations and power lines, glare and hest islands that will be crested
across the“zone.”

Nationa Park lands resources will aso be cumul aively impacted in severd ways. The
Clark M ountains, part of theM ojave Nationa Preserve, riseto dmost 8,000 feet from the
Ivanpah Valey and view of the mountains from the valey will be marred by the seven
towers of the ISEGS project, each risingto 459 feet abovethe vadley.

In addition, the project’s array of 428,000 mirrors will impair the view from Clark

M ountain within theM ojave Nationd Preserve, apopular and well known site among
rock climbers. Scenic views from two wilderness areas (M esquite and Stateline) will
aso be adversely affected. Staff note theseimpacts to visud resources (see FSA/DEISp.
1-30) but the FSA/DEISfails to look a waysto avoid these impactsthrough dternative
siting or otherwise.

Alternatives Andydss 4: The FSA/DEISfals to provide dternatives that would avoid
significant impacts of the project particularly the significant impacts to biologca
resources but that would alow the project toproceed. The FSA/DEIS examines several
project dternatives that staff had aready determined would not meet the purpose and
need of the project in what gppearsto be an devation of form over substance. Because
thedternatives andysisis the“heart” of any environmental review, the falureto provide
meaningful dternativesisfata to this FSA/DEIS Indeed, even the CDFG noted that a
“full andysis” of dternate sites was gill lackingin the FSA/DEIS CDFG Comments
dated October 27, 2009 at 3. Unfortunately, rather then looking for meaningful
dternatives that avoid significant impacts to the Northeastern M ojave desert tortoise and
other significant biolog cal resources, the Saff gppears tosimply accept the applicant’s
proposd and choiceto build the proposed project in “ excell ent tortoise habitat, with a
low level of disturbance and high plant species diversity,” even where “lower quality
habitat is clearly within rangeto paentidly reducethe overadl Project impactsto
endangered and sensitive species.” |d.

I11. Witnesses, Topics, Testimony and Exhibits

A. Witnesses, Testimony and Topics

Western Watersheds Project will sponsor the tesimony of Michagl J. Connor. Dr.
Connor will testify ontheproposed project’s impacts on biological resources.
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Dr. Connor’s declaration and curriculum vitae ar € attached to his direct testimony.

B. List of Exhibits

Western Watersheds Project offers the following documents as Exhibits. Exhibits 500
through 513 were submitted to al parties on December 18, 2009. Western Watersheds
Project is submitting Exhibit 514 with this gatement. Western Watersheds Project aso
notes tha thetiming for this process as established by the Commission adlows for
submission of rebutta tegimony by January 4, 2010. Accordingy, Western Watersheds
Project reserves theright to introduce any additiona exhibits that may berequired as part
of its rebutta testimony.

Exhibit
Number
500

501

502

503

504

505

506

507

508

508

51C

511

Author and Title

Letter submitted March 4, 2009 by Western Wa ersheds Project to John Kesder,
Projed Manager, California Energy Commission Re: Ilvanpah Solar Electric
Generating ysem (IFEGS (07-AFC-5) Preliminary Saff Assessment.

Letter submitted May 13, 2009 by Western Wa esheds Projed RE: Drdt Desert
Tortoise Trandocaion/Relocation Plan for thelvanpah Solar Eledric Generaing
System March 2009.

Berry, K. H., Morafka, D. J. and Murphy, R. W. 2002. Definingthe desert
tortoise(s): our firg priority for a coherent conservation draegy. Chelonian
Conservaion and Biology 4: 249-262.

U.S Fish and Wildlife Service. 1994. Figure 9 from: Desert T ortoise (Mojave
Population) Recovery Plan. USFWS, Portland, Oregon.

U.S Fish and Wildlife Service. 2009. Range-wide Monitoring of the Mojave
Population of the Desert Tortoise: 2007 Annual Report. Report by the Desert
Tortoise Recovery Office, USFWS Reno, Nevada.

Lamb, T. 1986. Gendticvariaion in mitochondrial DNA of the Desert Tortoise,
Gopherus agassizi, in California. Proc. Desert T ortoise Council Symp. 1986: 45-52.

Lamb, T ., Avise, J. C. and Gbbons, J W. 1989. Phylogeographic patemsin
mitochondrial DNA of the desert tortoise (Xerobatesagassz), and evolutionary
relationships anong the North American gopher tortoises. Evolution. 43(1): 76-87.
Murphy, R.W., Berry, K. H., Edwards, T. and Mcluckie, A. M. 2007. A Genetic
Assessment of the Recovery Units for the Mojave Populaion of the Desert T ortoise,
Gopherus agassizii. Chelonian Conservation and Biology 6(2): 229-251.

CNDDB 2009. Report for Desert T ortoise Occurrence 2. California Natural
Diversty Daabase, California Department of Fish and Game.

CNDDB 2009a. Map showing the polygon for Desert Tortoise Occurrence 2 from
the CaliforniaNaural Divesty Daabase overlaid on atopogrgohic base-map.
Britten, H. B., Riddle, B. R., Brussard, P. F, Malow, R. and Lee, J., T. E. 1997.
Genetic delineation of management unitsfor the desert tortoise, Gopherusagasszi,
inthenortheastern Mojave Desert. Copeia 1997: 523-30.

Berry @ al., 1984. Plae6-13 "Desert Tortoise Crucial Habitat in California lvanpah
Valley" from Berry, K. H. (1984) The Saus of the Desart Tortoise (Gopherus
agassizi) intheUnited Saes. USFish andWildlife Services on Purchase Order No.
11210-0083-81, Page 6-30.
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512 Sang, E.F., Lamb, G. W., Rowley, F.,, Radtkey, W. H., Olendorff, R. R., Dahlem, E.
A. and Soane, S 1988. Desert Tortoise Habitat Management on the Public Lands: a
Rangewi de Plan. USDI Bureau of Land Managament, November 1988. 23 pp.

513 Oftedal, O. T. and Allen, M. E. 1996. Nurition asaMajor Face of Reptile
Conservaion. Zoo Biology 15: 491 - 497.
514 L etter submitted December 18, 2009 by the Desert Tortoise Council to John Kesder,

Project Manager, California Energy Commission, Re: Ivanpah Solar Eledric
Generating System (07-AFC-5). 4 pp.

IV. Proposed Modifications to the Proposed Conditions of Certification

As noted above, staff and the goplicant continueto revise key license conditions.

Indeed, staff and the gpplicant were still revising conditions at thepublic workshops tha
began on December 15, 2009 end continue.” Therefore, Western Watersheds Project is
unableto assess the conditions related to biolog cal resources as of the date of thisfiling.
Western Watersheds Project reserves theright to provide proposed modifications for
conditions, and additiona proposed conditions once staff and the gpplicant complete ther
work.

V. Proposals for Briefing Deadlines and Scheduling Matters

Given the volume of resourceissues in this case and their importance, Western
Watersheds Project requests tha the opening briefs fol lowing the evidentiary hearings
not be due any earlier than three weeks after the close of the evidentiary hearings.

Dated: December 29, 2009

Respectfully submitted,

UM)L*‘W\-/

Michad J. Connor, Ph.D.
CdliforniaDirector

Western Watersheds Project

PO Box 2364

Reseda, CA 91337-2364

(818) 345-0425

< mjconnor@westernwatersheds.org >

2 For example, during the workshop the Applicant proposed dd eting BIO-20 “ Streambed Impact

Avoidance and Compensation Measures” in its entirety. Western Watersheds Project strenuously objects to
this proposed dd etion. Desert washes, drainage systems, and washlets are crucid habitats for plants and
animadsin aid lands.
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California Energy Resources Conservation
and Devel opment Commisson

IntheM atter of:

APPLICATION FOR CERTIFICATION DOCKET NO. 07-AFC-t
FOR THEIVANPAH SOLAR
ELECTRIC

GENERATING SYSTEM

DECLARATION OFSERVICE

I, Michadl J. Connor, declarethat on December 29, 2009, | served and fil ed copies of the
attached Preconference Hearing Statement, dated December 29, 2009. The origna document,
filed with the Docket Unit, is accompanied by acopy of the most recent Proof of Servicelist,
located on the web page for this project a: [www.energy .ca.gov/sitingcases/ivanpah]. The
document has been sent to the other parties in thisproceeding (as shown on the Proof of Service
list) and to the Commission’s Docket Unit, in the following manner:

(Check dl that Apply)
FOR SERVICETO ALL OTHER PARTIES

__X__sent eectronicaly to al email addresses on the Proof of Servicelist;

__X__ by persond ddlivery or by dgpositingin the United States mail with first-class posage
thereon fully prepaid and addressed as provided on the Proof of Service list aboveto those
addresses NOT marked “ email preferred.”

AND

FOR FILING WITH THE ENERGY COMM ISSION:
__X__sendingan orignal and paper copy and one eectronic copy, mailed and emailed
respectively, to the address below (preferred method);
OR
depositingin the mail an origna and 12 paper copies, as follows:

CALIFORNIA ENERGY COMMISS ON
Attn: Docket No.

1516 Ninth Sreet, M S-4

Sacramento, CA 95814-5512

docket @energy .stae.ca.us

| declare under pendty of perjury that the foregoing is true and correct.
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mailto:docket@energy.state.ca.us

UM»LM\/

M ichad J. Connor, Ph.D.

Sent viaemail to: sdey oung@brichtsourceener gy .com; tstewart @briohtsourceenergy .com;
jcarri er@ch2m.com; jdh@eslawfirm.com; e-recipient@caiso.com; tom hurshman@blm. gov;

Raymond Lee@cablm.gov; df gpam@addphia.net; taulesserian@adamsbroadwell.com:;

mjconnor@westernwatersheds.orc; doriasmith@sierraclub.orc; devorah.ance @si erraclub.orc;

joanne.spading@sierraclub.or ¢; gssilliman@csupomona.edu; jbasofin@defenders.orq;

atomictoadranch@netzero.net; gsuba@cnps.orc; thansen@cnps.org; granites@telis.org;

bbrizzee@cc.sbcounty .qov; jby ron@eneray .state.ca.us; jboy d@enerqy .stae.caus;

pkramer @ener gy .stae.caus; jkessler@ener gy .stae.caus; dratliff @enerqy .state.caus;

publicadviser @ener gy .state.ca.us; docket @ener gy .stete.caus; |be enky @biologicaldiversity.org;

ianderson@biologicaldiversity .orc

Sent via US mail to:

Solar Partners, LLC

John Woolard,

Chief Executive Officer

1999 Harison Sred, Quite #500
Oakland, CA 94612

John L. Carier, J. D.
2485 NaomasPak Dr. #600
Sacramento, CA 95833-2937

Jeffery D. Haris

Ellison, Shneider& HarisL.L.P.
2600 Cgpitol Avenue, Se 40C
Sacramento, CA 95816-5905

Tom Hurshman,

Projed Manager

Bureau of Land Management
2465 South Townsend Ave.
Montrose, CO 81401

Raymond C. Lee, Field Manager
Bureau of Land Management
1303 South U.S Highway 95
Needles, CA 92363

Becky Jones
CaliforniaDepatment of Fish & Game
36431 41s Sree East
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Palmdale, CA 93552

CdliforniaUnions for Reliable Energy
(* CURE")

Tanya A. Gulesserian

Marc D. Joseph

Adams Broadwell Joseph & Cardoza
601 Gateway Boulevard, Se 1000
South San Francisoo, CA 94080

Basn and Range Wach
Laura Cunningham
Kevin Emmerich
P.O.Box 70

Beatty, NV 89003

CaliforniaNaivePlant Socigy

Greg Quba, TaraHansen & Jm Andre
2707 K Sred, Qiitel

Sacramento, California95816-5113

County of San Bernardina

Bart W. Brizzee, Deputy Co. Counsel
385 N. Arrowhead Avenue, 4th F.
San Bernardino, California92415


mailto:sdeyoung@brightsourceenergy.com
mailto:tstewart@brightsourceenergy.com
mailto:jcarrier@ch2m.com
mailto:jdh@eslawfirm.com
mailto:e-recipient@caiso.com
mailto:tom_hurshman@blm.gov
mailto:Raymond_Lee@ca.blm.gov
mailto:dfgpalm@adelphia.net
mailto:tgulesserian@adamsbroadwell.com
mailto:mjconnor@westernwatersheds.org
mailto:gloria.smith@sierraclub.org
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PROJECT
EXHIBIT 514

WESTERN WATERSHEDS

The Desert Tortoise Council

P. O. Box 3273 DOC K ET

Beaumont, CA 92223

December 18, 2009 07-AFC-5
Via Email and Federal Mail DATE _DEC 18 2009
RECD. DEC 292009

John Kessler

Project Manager

California Energy Commission
1516 Ninth Street

Sacramento, California 95814-5512

Re: Ivanpah Solar Electric Generating System (07-AFC-5)
Dear Mr. Kessler:

The Desert Tortoise Council is a private, nonprofit organization made up of
professionals and lay-persons who share a common interest in wild desert tortoises and
the environment they depend upon, and a common commitment to advancing the
public’s understanding of the desert tortoise and the importance of conserving and
recovering this threatened species. The Council, based on its review of the Final Staff
Assessment/Draft Environmental Impact Statement (FSA/DEIS), believes that the
construction of the proposed Ivanpah Solar Electric Generating System (ISEGS) would
conflict with the goals of the Desert Tortoise Recovery Plan (1994) to conserve and
recover the Mojave Desert Tortoise and would contribute to the likely extirpation of
the Northeastern Mojave (NEMO) Desert Tortoise Recovery Unit in the Ivanpah
Valley. The Desert Tortoise Council recommends, therefore, that the California Energy
Commission select the “No Project/No Action Alternative” with respect to the
Application for Certification from BrightSource Energy.

Contflicts With the Recovery Plan

The Mojave Desert Tortoise was listed as a “threatened species” under the Endangered
Species Act in 1990 because of the precipitous decline in desert tortoise numbers due
largely to human-caused mortality and the destruction and fragmentation of desert
tortoise habitat. The construction of ISEGS as proposed by BrightSource Energy will
directly contribute to the continued decline of the Mojave Desert Tortoise because
4,073 acres of occupied, high-quality desert tortoise habitat will be permanently lost
and because adjacent habitat will be degraded and fragmented.

The ISEGS vicinity is Bureau of Land Management (BLM)-designated Category I
Desert Tortoise Habitat, per the “California Statewide Desert Tortoise Management




Policy,” and is more recently recognized as Category I Desert Tortoise Habitat in the
BLM’s Northern and Eastern Mojave (NEMO) Plan Amendment to the California
Desert Conservation Area Plan. While the ISEGS site is not within a Desert Wildlife
Management Area (DWMA), the Desert Tortoise Recovery Plan identifies habitat
outside DWMAss like the ISEGS area as providing corridors for genetic exchange and
dispersal of desert tortoises among DWMAs. As early as the Preliminary Staff
Assessment for ISEGS, California Energy Commission staff recognized that the non-
lakebed portion of the Ivanpah Valley is excellent desert tortoise habitat and that the
“...ISEGS project area provides high quality habitat for this species, with low levels of
disturbance and high plant species diversity” (2008, 5.2-30).

The construction of ISEGS would further conflict with the Desert Tortoise Recovery
Plan goals because the project is likely to result in the death of any number of tortoises
in conjunction with the relocation and translocation of animals from the proposed site.
At least 38 percent of the monitored tortoises in the 2008 Fort Irwin translocation, for
instance, expired. As the Desert Tortoise Scientific Advisory Committee concluded at
its meeting of March 13, 2009, “...translocation is fraught with long-term
uncertainties...and should not be considered lightly as a management tool.” Even small-
scale translocations have had mortality rates in excess of 20 percent.

The importance of the tortoise population at Ivanpah must not be under valued. The
annual replacement rate within stable populations of the desert tortoise is estimated to
be only about two percent; therefore, adult tortoises must be protected to ensure
optimal recruitment of new individuals into the population. This is essential in the
northern Ivanpah Valley as the tortoises there are part of NEMO Desert Tortoise
Recovery Unit and this population is declining. The most recent Range-Wide
Monitoring Report (2009) shows that current densities of tortoise within NEMO — at
an average of 1.7 animals per square mile -- are the lowest among the six Recovery
Units recognized in the Recovery Plan. It is not surprising, then, that Kevin Hunting of
the Department of Fish and Game writes in his letter of October 27, 2009 to the
California Energy Commission:

The Department believes this known population of desert tortoise in its natural habitat
within the northern portion of Ivanpah Valley, but outside a DWMA, may be valuable

to the recovery of the species for the same reasons stressed in the Recovery Plan.

Extirpation of Desert Tortoise

The recent history of the desert tortoise is that entire populations have been extirpated
in numerous areas of the Mojave region due to the cumulative impacts of human
activities, and the Desert Tortoise Council is deeply concerned that the cumulative
impacts of ISEGS and the numerous energy projects planned for the Ivanpah Valley
may lead to the extirpation of the Northeastern Mojave (NEMO) Desert Tortoise



Recovery Unit population in the Ivanpah Valley.

The developments that raise our concern are all proposed for construction within the
NEMO Recovery Unit, one of the six Desert Tortoise Recovery Units designated in the
Desert Tortoise Recovery Plan. These populations were previously and appropriately
identified based on genetics, behavior, ecology, geographic isolation, and morphology.
Since the Recovery Plan was published, a number of studies have compared tortoises
between different Recovery Units and confirmed biological differences among the
populations. Most recently, “A Genetic Assessment of the Recovery Units for the
Mojave Population of the Desert Tortoise...” (Murphy, et. al. 2007) presents new
evidence that desert tortoises in the Recovery Units constitute distinct populations,
confirming the validity of the 1994 Plan’s six Recovery Units. Each of these
evolutionary significant population units faces a distinct suite of past and ongoing
impacts to tortoises and supporting habitat.

The potential cumulative impacts to desert tortoises and supporting habitat within the
Northeastern Mojave Recovery Unit land area is alarming. Direct, indirect and
cumulative impacts of the proposed ISEGS project on the desert tortoise include
habitat destruction and loss of habitat, take of the NEMO population, population
fragmentation, and compromised viability. Should the ISEGS project, the DesertXpress
High-Speed Passenger Train, the upgrade of the 35-mile Eldorado-Ivanpah
Transmission line, and the proposed OptiSolar (First Solar) power project all become a
reality, impacts to the habitat supporting tortoises in this recovery unit may be
insurmountable and could endanger this distinct tortoise population. These cumulative
impacts are even more staggering when the facilities proposed by Nextlight Renewable
Power on 7,840 acres of high quality tortoise habitat in the eastern Ivanpah Valley are
factored in.

Simply stated, the future of the Ivanpah Valley desert tortoise population is at risk.
The Desert Tortoise Council, therefore, recommends that the California Energy
Commission select the “No Project/No Action Alternative” with respect to the
BrightSource Energy Application for Certification.

We request that this letter be entered into the record of the California Energy
Commission’s Evidentiary Hearings on the ISEGS project.

Sincerely,
Glenn R. Stewart

Glenn R. Stewart, Ph.D.
DTC Board of Directors
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