
























the city the flexibility where they haven't either prohibited or specifically allowed a use." 
(RT 336, Ins. 4-6) That is, the zoning for the site has neither prohibited nor allowed an 
electrical generating plant as an unclassified use at the site. the PM PO's interpretation of 
unclassified uses as disallowing the proposed project at the proposed site is inconsistent 
with the discretion that the City has in fact exercised in issuing use permits for unclassified 
uses (which are set forth in Chapter 19.54 of the City's Municipal Code). 

Much of the discussion in the PMPO regarding the Conditional Use Permit involves 
whether the facility is considered an "unclassified use" under the City of Chula Vista's 
Municipal Code Section 19.44.040 (J). Applicant, Staff, and most importantly the City of 
Chula Vista all agree that a peaking power plant would be considered an "unclassified use" 
within the Limited Industrial Zone designation. However, the opinion in the PMPO 
concludes that because peaking generation is explicitly allowed in the General Industrial 
designation elsewhere, it cannot be an unclassified use within any other zoning 
designation. No authority is cited in the PMPO in support of this opinion. This exceptionally 
narrow interpretation of what constitutes an "unclassified~use" is not supported by the 
record and is contrary to the fact that the City itself granted a special use permit to the 
existing peaking plant as an unclassified use. The PMPO's limited interpretation is at odds 
with the City's own action in 2000 under the same zoning ordinance that the PMPO is 
interpreting and fails to give due deference to the City's own interpretation of its 
regulations. ' 

Moreover, in 2001, the Commission itself approved the RAMCO Chula Vista Emergency 
Peaker (01-EP-3) at the same site.1 The PMPO overlooks the Energy Commission's own 
prior action in that matter. The applicant is now seeking a new permit to replace the 

. existing facility and continue in a more efficient manner the conditional use that was 
previously permitted by the City. The Commission should defer to the City's interpretation 
of "undassi'fied use" for the site to allow for the proposed upgrade. 

The opinion)n the PMPO discounts the fact that the City itself interprets "unclassified uses" 
(in accordan2e with Municipal Code section 19.54.010) as including "public and quasi­
public uses," which, in turn, the City has used to conditionally permit the existing electric 
generating facility. The PMPO should give deference to the City's interpretation that, with 
respect to the zoning for the proposed site, the City has neither prohibited nor specifically 
allowed the use for an electrical generating facility as a "public or quasi-public" use. There 
is nothing in the record to discredit the City's plausible interpretation. And nothing in the 
record compels the PMPO's overly restrictive reasoning. Rather than take issue with the 
City's demonstrated way of interpreting "unclassified uses," the PMPO and the 
Commission, in light of what has been permitted at the proposed site under the existing 
zoning ordinance and in the absence of evidence discrediting the City's view, should defer 
to the City's interpretation of its discretionary powers under its zoning ordinance, especially 
where it avoids a nonconformity. The fact that the Commission itself permitted the 
RAMCO Chula Vista Emergency Peaker (01-EP-3) at the same location further supports 
the City's view as a reasonable interpretation of its zoning ordinance. 

1 In the RAMCO Chula Vista decision, the Energy Commission approved construction of a 66 megawatt 
(MW) peaking power plant in addition to the 44.5 MW Chula Vista Power Plantapproved by the City of Chula 
Vista, allowing for a total of over 110 MW on the site of the proposed 100 MW CVEUP. 
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