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California Energy Commission 
Attn: John Kessler, Project Manager 
1516 Ninth Street, MS-4 
Sacramento, CA 95814-5512 

Re: 	 Comments  on the Pre l iminarv  Staff  Assessment for  the Victorville 2 
Hvbr id  P o w e r  Proiect. 07-AFC-1 

Dear Mr. Kessler: 

On behalf of California Unions for Reliable Energy ("CURE), this letter 
provides comments on the preliminary staff assessment ("PSA") for the Victorville 2 
Hybrid Power Project. These comments show that the PSA's LORS assessment for 
the Project's air quality impacts is deeply flawed with respect to PMlO mitigation. 
Specifically, the Commission cannot approve the City's proposal to offset its PMlO 
emissions by paving unpaved roads because the offset plan directly violates the 
federal Clean Air Act. In addition, the Commission must evaluate the prqject- 
specific environmental impacts associated with the PSA's PMlO offset plan. 

I. 	 T h e  PSA's PMlO Offset Plan Violates t h e  Federal Clean Air  Act 

According to the PSA, the Project must mitigate its PM1012.5 operational 
emissions in the amount of 132.7 tons per year.1 The City has proposed, and the 
PSA concurred, that these combustion-related emissions can be fully mitigated by 
paving unpaved roads within the Mojave Desert Air Basin pursuant to the Mojave 
Desert Air Pollution Control District's ("District") recently adopted Rule 1406.2 

PSA, at 4.1-16. 

2 Id. The Mojave Air Basin covers over 20,000 square miles 
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However, as  CURE described in comments on the Air District's PDOC, the 
Project's PMlO offsets cannot be lawfully issued pursuant to Rule 1406 because the 
rule itself does not comply with federal requirements for ERCs and the fed.era1 
Clean Air Act's new source review ("NSR). EPA clearly specified the 1ega:l defects 
associated with relying on road paving to offset combustion-related PMlO emission 
in  the  Commission's licensing proceeding for the Blythe Energy Project 11. There, 
like here, the Air District proposed issuing PMlO offsets in  exchange for paving 
roads. EPA rejected the proposal a s  legally inconsistent with the Clean Air Act: 

To ensure creditability of non-traditional ERCs, such as  those 
generated by road paving, t h e  SIP must contain an approved  
protocol  fo r  quant i fy ing  and gua ran tee ing  t h e  permanence ,  
surplus nature and enforceabil i ty of  such credi ts .  The PMlO 
credits in  the BEPII PDOC cannot be allowed to offset the  PMlO 
increases. Therefore, you must require the applicant to obtain and 
publicly notice valid PMlO ERCs before issuing the FDOC.3 

In  August 2007, the Air District adopted Rule 1406, but failed to take the ,additional 
necessary steps to update its SIP to ensure tha t  it meets federal Clean Air Act 
requirements. 

Given that  any offsets issued pursuant to Rule 1406 will have the same legal 
deficiencies a s  those issued in the BEPII case, Staff is poised to recommend that  the 
Commission again approve the use of illegal offsets in  the Mojave Air Basin absent 
a n  approved protocol for quantifying and guaranteeing the permanence, surplus 
nature and enforceability of the paving-generated ERCs. Given these flaws, Rule 
1406 will not be approved by either the EPA or California Air Resources Board. 
Accordingly, any credits generated pursuant to Rule 1406 will be illegal under 
federal law. 

A. T h e  District's Rule  1406 Does Not Sat isfy  Specific Federal 
Requ i r emen t s  

Under the  Clean Air Act, if a new or modified source triggers NSR for areas 
in  nonattainment for particular pollutants, the source must secure ERCs so that  the 
increased emissions are offset by a n  equal or greater reduction in actual elmissions 

Letter from Gerardo C. Rios, EPA, to Charles Fryxell, MDAQMD (December 26,2002). 
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