
UNRESOLVED ISSUES RALSED 
IN THE 

VICIY)RVILLE2 PR-
m A R Y  STAFF ASSESSMENT (07-AM=-1) 

There were five areas where the PSA indicated open issues that did not allow a 
determination that impacts would be mitigated to insignificance. Following are the 
Applicant's comments on these issues. 

Air OuaWv 

Staff believes that the priority reserve and road paving ERCs would reduce impacts to 
insignificance. However, ongoing legal challenges to the SCAQMD and MDAQMD 
rules underlying the Project's use of priority reserve and road paving credits might affect 
the mitigation available to the W 2  Project. 

ApplicautResponse: 

Litigation Status 

Aiority Reserve 

Petitioners NRDC et al. filed two separate petitions for writ of mandate under the 
California Environmental Quality A@ (CEQA) challenging the South Coast Air Quality 
Management District's (SCAQMD) dctions to grant certain proposed power plants access 
to a bank of emission offsets called the Priority Reserve. The first petition challenged the 
SCAQMD's use of a CEQA exemption for thermal power plants, alleging that the 
exemption was not applicable and that SCAQMD should have prepared an 
Environmental Assessment @A) under their certified regulatory program to evaluate the 
potential environmental impacts of the SCAQMD's actions. So as not to exacerbate the 
current energy crisis in Southern California by delaying proposed power plants' access to 
the Priority Reserve, the SCAQMD prepared an EA. Accordingly, the first petition has 
since been dismissed as moot (over Petitioners' objection) because the SCAQMD's 
preparation of the EA granted Petitioners the relief sought in their petition. 

The second petition (Superior Court, County of Los Angeles - Central District, Case No. 
BS110792) challenges the adequacy of the EA. The petition was filed on 813 112007 and a 
trial date has been set for 411 112008. Petitioners opening brief is due on 1/22/2008, with 
briefing expected to be completed by 3/28/2008. Also, Real Parties in Interest Inland 
Energy, Mojave Desert Air Quality Management District (MDAQMD), and Antelope 
Valley Air Quality Management District (AVAQMD) filed a demurrer to the petition 
based on failure to join indispensable parties. This demurrer could resolve this litigation; 
the court is scheduled to hear this demurrer on 2/26/2008. 



Mojave Desert AQMD RuCe 1406 

On 10/5/2007, Califomia Unions for Reliable Energy (CURE) et al. filed a petition for 
writ of mandate under CEQA (Superior Court, County of Riverside - lnclio Branch, Case 
No. INC 071 192) challenging the MDAQMD's approval of MDAQMD Rule 1406 -- 
Generation of Emission Reduction Credits for Paving Unpaved Roads. The petition 
challenges the MDAQMD's use of a CEQA categorical exemption, alleging that the 
exemption is not applicable and the MDAQMD should prepare an environmental 
document analyzing the environmental impacts of Rule 1406. The parties are currently 
working on preparing the Administrative Record. A case management conference is 
scheduled for 3/24/2008. 

Challenged Rules Remain Valid During Litigation 

Even if these cases proceed to trial, we expect them to be resolved in a t i m e h e  
compatible with W 2  Project development. In the interim, the challenged rules remain 
valid. Countv of Del Norte v. City of Crescent City, 71 Cal.App.4th 965,973 (1999). The 
mere filing of a CEQA lawsuit does not automatically enjoin project proponents h m  
proceeding with their projects: "An injunction is an equitable remedy, not a cause of 
action, and thus it is attendant to an underlying cause of action." Id, If, during the 
pendency of litigation in the superior court, a petitioner desires to halt project-related 
activities, the petitioner must seek either a preliminary injunction (traditional mandamus) 
or a stay (administrative mandamus). 

Issues: 

"Outstanding items needed for the FSA" include: 

Likely mitigation details and habitat compensation ratios 
Agency input regarding the needed for desert tortoise exclusion fencing along the 
areas of Adelanto, Colusa, and Helendale Roads that will be paved to provide 
access to the Project site 
Details (e.g., locations) on agency-approved desert plant relocation areas and 
plant adoption centdprograms. 

Applicant Response: 

Project Applicant has been discussing details of a desert tortoise translocation plan and 
mitigation and compensation measures for impacts to federal and state listed desert 
tortoise and state listed Mohave ground squirrel. It is Project Applicant's understanding 
that the U.S. Fish and Wildlife Service (USFWS) intends to issue a draft Biological 
Opinion for the Project under Section 7 of the Federal Endangered Species Act, for desert 
tortoise, before January 1,2008. On December 6,2007, the Project Applicant submitted 
to the Califomia Department of Fish and Game (CDFG) a draft California Endangered 
Species Act (CESA) Section 2081 incidental take p d t  application for desert tortoise 








