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The Sierra Club and Natural Resources Defense Council (NRDC) submit the following
comments on the Notice of Rulemaking Workshop in advance of the workshop scheduled for
January 29, 2013. The Notice seeks additional input on the appropriate public review
mechanism to ensure compliance with SB 1368’s requirements on limiting future investments by
publicly owned utilities (POUSs) in non-compliant (largely coal-fired) facilities. The Notice
proposes four options for a notification requirement: (1) the POU providing the CEC with a URL
link to the agenda for the public meeting in which any investment in a non-compliant plant will
be deliberated for posting on the CEC website; (2) an expansion of the existing notice
requirement in Section 2908 to include “major” investments and/or “investments to meet
environmental or other regulatory requirements”; (3) an annual filing that prospectively
identifies “major” investments in non-compliant facilities and/or “investments to meet
environmental or other regulatory requirements” for the upcoming year; and (4) an annual filing
of investments of the past year.

In weighing appropriate notice requirements, it is important to recognize that in the case
of some POUs, few specific investments in non-compliant facilities are deliberated by the POU’s
governing body.In addition, advanced notice of contemplated major investments and those
intended to meet environmental and/or other regulatory requirements benefits all stakeholders by
allowing for sufficient lead time to vet whether the investment is consistent with SB 1368 and
avoid improper expectation and eleventh hour disputes. For these reasons, the Sierra Club
and NRDC believe that both Options 2 and 3 must be implemented to ensure adequate
public review of POU investments in non-compliant facilities and keep with SB 1368'’s
overarching purpose.

! At the April 18, 2012 workshop and subsequent filings the POUs present noted a variety of processes for approval
of investments in non-compliant facilities, ranging from staff-level authorization to board deliberation.
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POU capital investments in non-compliant facilitege often approved prior to, or
without any POU governing board action and theeetoroid any type of public review. For
example, while LADWP is appointed Project Managed ®perating Agent for the
Intermountain Power Project (IPP) “[n]either theslAngeles Board of Water and Power
Commissioners nor the Los Angeles City Council pdes a separate approval for the operating
and budgeting decisions for the IPPRather, approval for specific capital expendisLire
excess of $500,000 is by the IPP Coordinating Cdtemiand Intermountain Power Agericy.

As LADWP notes, “LADWP, as well as other Califorriarchasers are not owners of IPP, and
as such, are not representatives on the IPA Baftherefore, the LADWP governing body
does not review and approve specific expendituréd®rR Similarly, with regard to Navajo
Generating Station (NGS), “LADWP is not requirechtve approvals of the Board of Water and
Power Commissioners of the Los Angeles City Couiacibperating and budget decisions
unless the subject matter is out of the contexh@fcurrent participation agreementsThe
SCPPA governing body also has an extremely linmioégl in reviewing investments in non-
compliant facilities. According to SCPPA, “[e]attime that SCPPA is asked to vote on a capital
project, the SCPPAtaff examines the investment to determine whether thestment falls

within [the EPS].® Only where staff, in its discretion, deems thgtween investment may

trigger SB 1368 will the investment be elevatedréwiew and approval by the SCPPA board.
Accordingly, Options 1 and 2 alone are inadequatabse specific significant investments in
non-compliant facilities may not be deliberated apgroved by the POU governing body.
Moreover, Options 1 and 2 provide little opportyria resolve potential disputes because they
only require notice of the proposed investmentdlttays in advance of board approval.

With regard to the filing of an annual report witle Commission, a prospective report
than identifies potential future investments in fwompliant facilities (Option 3) is far superior
to an approach that calls for a retrospective teghat identifies investments already made
(Option 4). The whole point of the notice requirsrhis to allow for vetting and review of
potential investmentsefore they are made to prevent violations of SB 1368 araid
unnecessary litigation. Moreover, as ownershierggts in non-compliant facilities often
involve in and out-of-state actors, early noticd asview of potential covered procurements will
help avoid expectation and provide certainty fbpatties with an interest in a non-compliant
plant. The Sierra Club and NRDC also request@mion 3 be supplemented to require that, in
future years, the annual filing also include unextee investments made in the previous year
that could not reasonably be known at the timeptiegious report was filed.

212-0OIR-1, Comments from LADWP to the CEC’s TentatConclusions and Request for Additional Informiafi
dated July 27, 2012 at 9.
%1d. at 8 (approval for capital expenditures below $800,is made by the Operating Agent without IPP
?oordinating Committee and Intermountain Power Aggn

Id.
®1d. at 10.
12-0OIR-1, SCPPA, MSR, and City of Anaheim RespawsTentative Conclusions and Request for Addition
Information at 7, dated July 27, 2012 (emphasi®did
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The Sierra Club and NRDC therefore recommend tleaCiommission adopt both Option
2 and Option 3. Option 3 will allow for a neededward look at potential future investments
and early identification of investments that maycbeered procurements. Option 2
compliments Option 3 by providing additional needdgdrmation on actual approval of the
investment by the governing body (assuming suchasapis actually sought). Option 2 is
preferable to Option 1 because it requires promisib‘the back-up information related to the
investments’ compliance with EPS.” A simple litkan agenda as proposed in Option 1 is
highly unlikely to provide requisite detail for tipeiblic to understand the nature of the
investment for which approval is sought. In addhifiOption 2 need not be burdensome to the
POU or the Commission. The Commission could eistalal service list (or use the existing list
for this proceeding) that would be copied on entaildhhe Commission. Given that the Brown
Act only requires 72 hour notice of Board agendlas, would ensure immediate notification to
interested parties and remove the onus of expepitblic posting from the Commission.

To implement these changes, existing regulationsldibe amended to state:
§ 2908 Public Notice

Each local publicly owned electric utility shallgianotice in accordance with
Government Code Section 54950 et seq. whenevgov&srning body will deliberate in public
on a covered procurementajor investment, and/or investment to meet enw@ntal or other
regulatory requirements.

(a) At the posting of the notice of a public megtia consider a covered procurement,
major investment, and/or investment to meet enwr@mtal or other regulatory requirementse
local publicly owned electric utility shall notithe Commissiomnd service list of interested
partiesof the date, time and location of the meeting ®oGbmmission may post the information
on its website. This requirement is satisfied & tbcal publicly owned electric utility provides
the Commissiomnd service list of interested partwgih the uniform resource locator (URL)
that links to this information.

o) ...

§ 2908.1 Annual Filing Identifying Prospective lsttments in Non-EPS Compliant
Facilities

By the end of each calendar year, each local dylbigned electric utility shall file with
the Commission a list and description of any majgestments and/or investments to meet
environmental or other requlatory requirementscmdied for the upcoming calendar year. The
filing will include an estimate of cost and deserihe purpose of each listed investment.
Subseguent annual filings shall identify whether arajor investments and/or investments to
meet environmental or other requlatory requirementsirred in the previous year that were not
listed in the previous annual filing and explainywthat investment could not have been




reasonably anticipated and disclosed. The Comaomssiall make the annual filing available to
the public on its website within one week of ret@ipthe filing.

Additional Questions Posed by the Commission

» If the Energy Commission were to establish a requement for “major” investments,
how should the term be defined? By a dollar amour® By some other criteria?

Defining a “major” investment by a dollar amountwiah seem to offer the highest degree
of certainty. In establishing the dollar amourdttietermines whether a particular investment is
“major”, one can look to the internal review prases of the non-compliant facilities themselves.
For example, in the case of Navajo Generating @tafirojects over $250,000 require approval
of both Engineering and Operating Committee and iistrative Committee$. Similarly,
where costs to cure an operating emergency ateahel$an Generating Station exceed $250,000,
participants with an ownership interest must be @diately notified® The Sierra Club and
NRDC believe $250,000 (per plant, rather than petigpating utility) could function as an
appropriate threshold for defining “major” investm®and a definition added to Section 2901 as
follows:

§ 2901 Definitions

(1) “Major investment” means an investment conttibg to a capital expenditure totaling
over $250,000.

» If the Energy Commission were to establish a requement for “investments to meet
environmental or other regulatory requirements,” is any further definition of this
term necessary?

The Sierra Club and NRDC believe that the phrasegstments to meet environmental
or other regulatory requirements” is sufficientlgar.

* Would the two terms above capture the kinds of inv&@ments that are of most
concern to parties? If not, is there some other ¢egory, short of “all” investments,
that would be needed to cover such investments?

A reporting requirement for “major” investments fided as those above $250,000)
and/or “investments to meet environmental or otbgulatory standards” would capture the
investments of greatest concern to the Sierra @whNRDC. However, as set forth in earlier
filings, we also strongly urge the Commission oahmend SB 1368’s implementing
regulations to clarify that “investments to meetissnmental or other regulatory requirements”

"12-0IR-1, Comments from LADWP to the CEC’s TentatConclusions and Request for Additional Informati
dated July 27, 2012 at 10.

8 Amended and Restated San Juan Project Partiaipaticeement Among Public Service Company of New
Mexico, Tucson Electric Power Company, The Cityrafmington, New Mexico, M-S-R- Public Over Agenthye
Incorporated County of Los Alamos, New Mexico, $muh California Public Power Authority, City of Amaim,
Utah Associated Municipal Power Systems, Tri-S@émeration and Transmission Associated, dated Demem
120, 2005, § 29.3.



constitute a “new ownership investment” under $ecf901(j) to the extent that they extend the
legal operating life of the facility by five yeans more. The Final Statement of Reasons is clear
that SB 1368 does not provide an exception forstments made to comply with environmental
and other regulatory requirement&onetheless, comments at the April workshop imigid that
some POUs believe that pollution control investraergeded to comply with regulatory
requirements did not trigger the EPS. Commisslarification on this point through changes to
SB 1368’s implementing regulations is needed toonerany confusion on this point. Thus, a
provision should be added to Section 2901(j) de\i:

() “New ownership investment” means:

@)....

(5) Any investment needed to meet environmentalioer requlatory
requirements to the extent that they extend thal legerating life of the facility
by five years or more.

To the extent the Commission believes investmentsdet environmental and other
regulatory requirements should be reviewed on a-bgiscase basis to determine whether they
are considered a covered procurement, mandatooytiegp and review will ensure that this
review occurs. Presumably, these types of investsrere quite limited and would pose minimal
burdens to both the POUs and the Commission. s,Tdsian alternative to amending Section
2901(j), the Commission could amend Section 29Gstdte:

8 2907ReguestforCommission Evaluation of a Prospective Procurement

(a) A local publicly owned electric utility may regst that the Commission evaluate a
prospective procurement for any of the following:

(1) a determination as to whether a prospectiveymsmnent would extend the life
of a power plant by 5 years;

(2) a determination as to whether a prospectiveypsnent would constitute
routine maintenance; or

(3) a determination as to whether a prospectiveypsnent would be in
compliance with the EPS.

(b) A local publicly owned electric utility mustgaest the Commission evaluate a
prospective investment needed to meet environmentaher requlatory requirements.

(bo) A request for evaluation under this section sbaltreated by the Commission as a
request for investigation under Chapter 2, Artitlef the Commission’s regulations.

° As discussed in our August 31 and September 22 26mments.
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* Is an attestation that POU investments in non-commnt plants made during the
prior year comply with the EPS sufficient to ensurehat these investments are
consistent with SB 13687

Post-hoc assertions of SB 1368 compliance are wirlfficient to ensure consistency
with SB 1368. As set forth above, investment densin non-compliant facilities are
frequently not subject to either governing boargrapal or public review. Moreover, POUs
appear to have varying views on whether investmesgsled to comply with environmental
regulations trigger the EPS. Thus, a POU maytattesscompliant with SB 1368, but this belief
may be based on a misunderstanding of SB 1368isreggents. Absent public review in
advance of major investments and those needeédatatory requirements, there is no way to
ensure SB 1368 compliance and avoidance of a ptetlimvestment.

Recent Washington State regulatory activity on theppropriate EPS level further justifies
Commission reconsideration of the California EPS.

The Washington State Department of Commerce rigcanhounced its intention to
amend its EPS (originally modeled after and neiaéytical to the CA EPS) to 970 Ibs/MWAT.
The decision was made after a state survey of pedioce of combined cycle natural gas
facilities While we recommended a lower level based orpour survey, Washington’s
move demonstrates that the current EPS definitidDallifornia is clearly outdated and out of

step with recent examination by our sister-statiéonorth.

Notably, the EPS under SB 1368 does not applasopiants that were operational, or
had a permit to operate as of June 30, 280Yet POU objections to lowering the EPS were
largely premised on purported non-compliance otaxg gas facilities operational prior to June
2007 and therefore exempt from a revised EP®/e strongly urge the Commission to hold a
workshop to fully explore updating this obsoletenstard. Public Utilities Code Section 8341(f)
empowers the Commission to update the EPS anddhmerssion should exercise its
independent authority to do $b.

Thank you for your consideration of these comments.

Respectfully Submitted,

10 Seehttp://apps.leg.wa.gov/documents/laws/wsr/2013/82/2-098.htm

1 see http://www.leg.wa.gov/documents/legislatuegpi&tsToTheLegislature/
Survey%200f%20Commercially%20Available%20Turbind®AL_11%205%2012%20pdf a776d3a6-d603-42ad-
b998-19bbf1c98a31.pdf.

12pyp. Util. Code § 8341(d)(1).

3 See, e.g., Reply Comments of the City of SantaaGlated Sept. 28, 2012 (asserting Donald Von RaeBbwer
Plant would be impacted by a lowered EPS even thé8gnta Clara brought the DVR power plant on Ime
2005").

14 SB 1368 only requires that the Commission updaeEPS “in consultation with the Air Resources Bloand
Public Utilities Commission.” Pub. Util. Code 8483f). To comply with this requirement, the Comsiis need
only provide notice and the opportunity to comnterthese agencies.
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