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August 6, 2026 

California Energy Commission 
Docket Unit, MS-4 
Docket No. 24-BPS-01 
715 P Street 
Sacramento, California 95814 

CALIFORNIA BUILDING ENERGY PERFORMANCE STRATEGY REPORT  
COMMENTS TO THE DRAFT REPORT 
 
 
Dear Commissioners, 

I appreciate the opportunity to comment on the California Energy Commission's draft Building Performance 
Standards (BPS) report. 

I have been a vocal critic of many Building Performance Standards proposals. That should not be interpreted as 
opposition to the concept of BPS itself. Rather, my criticism is directed at the specific policies that have been 
proposed and implemented to date. In my view, they have consistently failed to achieve their climate policy 
objectives because they omit significant portions of the greenhouse gas emissions associated with the built 
environment, use flawed methodology, rely on self-reported data, regulate buildings which we have limited 
sample sizes of to understand how they use energy and fines which do not scale to the building size or level of 
non-compliance among other issues. 

For more than a decade, I have argued that building climate policy should be grounded in whole-life carbon 
assessments rather than a narrow focus on operational energy. In 2012 while at NRDC, David B. Goldstein and I 
co-authored a paper presented at the ACEEE Summer Study 1 advocating that whole-life carbon emissions should 
become the foundation of building energy and climate policy, which was written in response to the CPUC Zero 
Net Energy Action Plan that I was a member. Ignoring these emissions inevitably leads to sub-optimization by 
excluding major contributors to the built environment's overall climate impact. 

Unfortunately, California's draft Building Performance Standards appears to continue down the same path seen in 
many jurisdictions across the country. 

 

1. Building Performance Standards Have Yet to Demonstrate Their Effectiveness 

Most Building Performance Standards adopted around the United States have not been built upon nationally 
recognized standards such as ASHRAE Standard 100. Instead, they have largely been assembled from draft 
model language produced by organizations such as the Institute for Market Transformation (IMT), resulting in a 
collection of policy experiments rather than a consistent national framework. 

Many of these early BPS programs have stalled because of shortcomings in their rulemaking processes, 
stakeholder engagement, and implementation strategies. As of the summer of 2026, relatively few have actually 
gone into effect 2, and almost none have accumulated sufficient implementation history to demonstrate that they 
are effective tools for reducing greenhouse gas emissions from existing buildings. And yet during the CEC 

 
1 A New Net Zero Definition: Thinking Outside the Box, 2012 ACEEE Summer Study 
2 NYU The Implementation of Local Building Performance Standards: An Analysis of Progress to Date and Guide for Future 
Policy March 2026 
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3. The Draft Continues to Omit Major Sources of Greenhouse Gas Emissions 

The draft report continues the longstanding omission of significant greenhouse gas emissions from the built 
environment. 

 

Figure 1: Whole Life Carbon framework and nomenclature 

 
3.1 Operational emissions from energy consumption grid emissions and interactions (Module B6) 

Most notably, the draft report focuses almost exclusively on on-site combustion. The framework evaluates fossil 
fuels burned on-site, such as natural gas equipment and presumably fuel cells and microturbines used for 
electricity production. 

The proposed on-site GHGi metric excludes the relationship between buildings and the electric grid. Electricity-
related impacts include: 

• Grid-related emissions—both average or marginal 
• District energy systems 
• Demand response 
• Energy storage 

Modern building decarbonization extends beyond reducing direct fuel combustion. Buildings increasingly provide 
demand flexibility, load shifting, thermal storage, and electrification strategies that interact with grid conditions. 

A metric focused solely on on-site combustion ignores whether a building increases or decreases stress on the 
electrical system and fails to recognize contributions toward managing California's well-known evening ramp 
"duck curve". 

Future performance standards should incorporate metrics that recognize operational flexibility and grid-
responsive buildings as part of an integrated decarbonization strategy. 
 
This omission is significant. California's estimated 50,000-60,000 covered commercial and multifamily buildings 
will receive litt le policy guidance regarding how retrofits should interact with an increasingly decarbonized electric 
grid. Unless the Commission assumes that these issues will be addressed elsewhere through Title 24, Long-Term 
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Figure 2: The author’s January 2022 public review comments of Energize Denver’s draft regs 

This assumes that every building within an occupancy category can ultimately achieve a fixed EUI target 
regardless of: 

• Age 
• Design 
• Operating hours 
• Operating seasons 
• Plug and process loads 
• Occupancy characteristics 
• Functional differences 

All that is needed are sufficient financial penalties to provide incentives for owners to achieve these targets, 
provided they have limited payback because the owners cannot recoup capital improvement costs from tenants. 
To label it overly simplistic would be an understatement. 

This top-down assumption has never been adequately demonstrated. Even Denver’s City Energy Project building 
awardees and Energize Denver project awardees for outstanding retrofits only had a pass rate of 27% versus the 
city’s 15% pass rate when originally promulgated in January 2022.  
 
These draft policies are not bottom-up studies of the maximum technology EUI potential reductions or cost 
effective retrofits. They are instead often a number based on self-reported data of buildings and an EUI threshold 
which helps reach a climate policy objective. When Denver analyzed the potential costs to retrofit to its proposed 
15th percentile targets, Group 14 estimated it to be $17/sf 15 whereas many of the regulated properties have 
operating costs of $1/sf. CASR, IMT and VEIC found that costs for BPS were “generally in the range of $10-
$20/sf” 16, but it should also be noted that the percentile targets varied across the study. Anyone who has lived 
through a major retrofit or has audited an older building knows, unexpected items surface. The presumed costs of 
replacing a single piece of major HVAC equipment might trigger 1-5x in other upgrades because building codes 

 
15 Penalty Cost Analysis June 23, 2022 by Laura Dyas, Group 14 
16 Lessons from the Ground: Implementing Building Performance Standards, IMT, VEIC, CASR ACEEE SS 2024 
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The roughly 50 remaining building types simply do not have enough quality data to support comparable 
benchmarking. 

For decades we have lacked separate statistical datasets for many building types including: 

• Natatorium, 
• Swimming pools 
• Bowling alleys 
• Museums 
• Convention centers 
• Exhibit halls 
• Indoor recreation facilities 

Nevertheless, many jurisdictions have established identical EUI targets for these building types despite clear 
differences in their operational characteristics. 

The building types ineligible for an ENERGY STAR Score simply do not have enough quality data to support 
comparable benchmarking. 

CEUS follows many of these same federal classifications and therefore does not solve this underlying problem. 

Compounding this issue, California no longer provides public analytical tools comparable to those previously 
available through the CEUS portal or CAL-ARCH, making it considerably more difficult for building owners to 
understand where their buildings fall relative to comparable facilit ies. 

 

Figure 4: Circa 2000 version of CAL-ARCH’s benchmarking portal 

Without reliable benchmarking data, it is difficult to establish fair or technically defensible Building Performance 
Standards. 
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10. Building Floor Area Data Is Often Inaccurate 

Another issue common to Building Performance Standards nationwide—and not addressed in the draft report—is 
the quality of reported floor area. 

Many jurisdictions establish EUI targets to the nearest tenth of a kBtu per square foot per year, implying an 
extraordinary level of precision. 

However, the underlying floor area data frequently contains substantial errors. 

Examples include: 

• Reporting rentable rather than gross floor area 
• Combining structured parking with conditioned space 
• Confusing conditioned floor area with total gross floor area 
• Inconsistent treatment of mechanical areas 

These reporting errors can result in areas 20% too low and in some cases approaching 100% too large. 

Group 14’s work in Denver demonstrated that many recently constructed buildings required large corrections 
before they could even be categorized properly for projects built in the past decade. 

 
Figure 5: Group 14’s analysis of self-reported data from owners vs data it had from energy modeling them while in 
design 

Perhaps most alarming was that Denver when it worked with NBI to set its 15th percentile targets used unverified, 
self-reported data from its benchmarking database. That means the targets were set coincidentally about one 
standard deviation from the mean relying on data it did not confirm we actually real. It might be fair to assume 
that buildings closer to the median are real, but as properties fall into the extremes, these outliers should be 
regarded with higher levels of skepticism.  
 
When floor area itself is uncertain by 20% or more, establishing compliance targets to the nearest tenth of a kBtu 
per square foot creates a false appearance of scientific precision. We are not gods; we need to stop the pretense 
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that we can predict how much energy a building uses or should use down to a fraction of a kBTU. In fact, we 
should be rounding these up at least to the nearest whole number—if not an even courser number. 

The Commission should recognize these limitations before adopting fixed numerical targets that exceed the 
accuracy of the underlying data. 

 

11. Penalty fines 
 
No concrete terms on the penalty fines levied. 

The draft indicates that penalties should exceed utility costs to encourage retrofits but provides no indication of 
how penalties will be calculated. 

Colorado's experience demonstrates why this issue deserves careful consideration. 

Colorado's BPS wrote this into their HB21-1286 which tied the hands of the Colorado Department of Public 
Health & Environment (CDPHE) and CEO from setting them. CO set it at $5,000 per fine which no distinction if it 
was to be assessed daily, annually, or under another schedule. Denver's CB 21-1310 repeated this flaw and but 
made their penalty $0.7/kBTU which is equal to $2.39/kWh or 20x what Denverites pay Xcel Energy for electricity 
and 100x what we pay for natural gas. At least Denver's fines scale with the amount out of compliance and with 
building size. Colorado's Reg 28 does not.  

While scaling penalties are preferable to a flat fine, such penalty levels can produce disproportionate financial 
consequences, even for relatively efficient buildings. 

California should establish a transparent penalty methodology that is proportional, predictable, and economically 
rational. 

 

Conclusions and Recommendations 

California has an opportunity to develop a Building Performance Standard that improves upon the early 
generation of policies adopted elsewhere. 

California is too large a market and market leader to flub the launch of its BPS. The BPS community has evolved 
into an echo chamber of the same parties making the same claims. Trust no one who does not provide open data 
of their BPS efficacy to date.  
 
The CEC’s proven T24 process and CASE development should serve as a template for a CA-specific BPS 
process. Start with ASHRAE Standard 100-2024, but do that knowing it too has shortcomings with its fixed fuel 
splits for gas and electricity for all building types in given climate zone. And know that it only provides the 25th 
percentile, 40th percentile and median data. The full distribution is not provided. Review its Informative Appendix 
J: Guidance For Locally Derived Building Performance Targets using data from CEUS and AB 802.  

CA’s GHG inventory is 28% transportation whereas only 24% is from buildings of which a subset of the potentially 
covered properties in the proposed BPS are within. How we get to and from our decarbonized buildings can have 
a bigger impact and our policies should not be siloed. 

To accomplish this, the Commission should broaden its framework beyond on-site combustion, incorporate grid 
interaction and whole-building greenhouse gas impacts, acknowledge the limitations of existing building-type 
datasets, improve transparency regarding regulated building categories, and recognize the uncertainty inherent in 
existing benchmarking data. 
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Without addressing these issues, California risks repeating many of the shortcomings that have limited the 
effectiveness of Building Performance Standards implemented elsewhere while missing important opportunities to 
achieve greater greenhouse gas reductions from the built environment. 

Thank you for considering these comments. 

Regards, 

 

Jamy Bacchus, PE, BEMP, LEED Fellow 

 

  


