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MEMORANDUM

TO: Center for Natural Lands Management (CNLM), c/o Greg Warrick and California
Department of Fish and Wildlife (CDFW), c/o Krista Tomlinson

FROM: Ashley Gutierrez, Compliance Project Manager

SUBJECT: Approval of Buena Vista Water Storage District Pipeline Easement on CNLM Lokern
Preserve and Land Transfer Consistent with Condition of Certification BIO-5 for the Midway
Sunset Cogeneration Project (85-AFC-03)

DATE: June 6, 2025

l. Introduction

As detailed below, California Energy Commission (CEC) staff approves the Center for Natural Lands
Management (CNLM) entering into an agreement with the Buena Vista Water Storage District (BVWSD)
in relation to mitigation lands associated with the Midway Sunset Cogeneration Project (85-AFC-03) and
BVWSD’s proposed Belridge Pipeline Project.

The BVWSD owns a 5-acre parcelin Kern County, California (APN 099-072-10), and CNLM owns
adjacent land to the west (APN 099-010-02). BVWSD has proposed to provide $1,000 and transfer the 5-
acre parcel (APN 099-072-10) to CNLM in exchange for a “Pipeline Easement” within the CNLM Lokern
Preserve (APN 099-010-02). This agreement between CNLM and BVWSD requires approval by the CEC,
as the affected parcel was, in part, acquired under Condition of Certification BIO-5 for the Midway
Sunset Cogeneration Project (85-AFC-03). The memo outlines the regulatory context, site history, and
environmental suitability of the replacement parcel.

Il. Background

The Lokern Preserve, managed by the CNLM, spans over 3,870-acres across more than 30 non-
contiguous parcels approximately 30 miles west of Bakersfield, California. Acquired between 1989 and
2010, either directly by CNLM or via transfer from The Nature Conservancy, these lands were set aside
for conservation through mitigation funds linked to projects regulated by the CEC, United States Fish
and Wildlife Service (USFWS), and California Department of Fish and Wildlife (CDFW). These lands were
acquired for preservation in perpetuity as mitigation required by the California Endangered Species Act
(CESA) Incidental Take Permit No. 2081-2001-004-4 (CDFW ITP) (Attachment 1) and the USFWS Formal
Section 7 Consultation and Biological Opinion 1-1-00-F-172 (Biological Opinion) for the Midway Sunset

energy.ca.gov
715 P Street, Sacramento, CA 95814



Cogeneration’s Western Midway Sunset Power Project (Midway Sunset Cogeneration Project)
(Attachment 2).

The CNLM lands are managed for the preservation of listed species including the San Joaquin kit fox
(Vulpes macrotis mutica), blunt-nosed leopard lizard (Gambelia sila), and San Joaquin antelope squirrel
(Ammospermophilus nelsoni). Management activities at the Lokern Preserve include vegetation
monitoring, targeted grazing, and herbicide trials to benefit native species such as Kern mallow
(Eremalche kernensis), in alignment with long-term conservation goals outlined in the CNLM Lokern
and Semitropic Ridge Preserves Management Plan (July 2000). An addendum to the management plan
will need to be submitted to document this additional parcel of land.

Under agreements with the CEC, CNLM's ownership and management of this property, among others,
is also overseen by USFWS and CDFW. Approval is required before the property or any portion of it can
be transferred or sold and if certain requirements are met. The agreement prohibits the sale of any of
the property unless it is no longer suitable habitat for any of the listed or sensitive species. Although
there is a Biological Opinion issued related to the CNLM Lokern Preserve, since there is no
Conservation Easement currently designating USFWS as a third-party beneficiary, the agency has no
authority to make decisions or take action related to this property.

The BVWSD would install a pipeline and secure a permanent, non-exclusive pipeline easement (90 feet
x 60 feet) affecting the southeast and southwest corners of the CNLM property. The BVWSD would also
use atemporary 100 foot x 100 foot area during construction (Construction Easement Area). In
exchange, the BYWSD would pay CNLM $1,000 for the easement and transfer its 5-acre property to
CNLM. CNLM will continue to manage the property and the additional 5-acre parcel under the existing
management plan consistent with Condition of Certification BIO-5. There are no fence lines separating
the properties.

OnlJuly 12, 2024, CNLM’s Preserve Manager assessed APN 099-072-10 and found its habitat quality
comparable to APN 099-010-02. The parcel supports suitable conditions for several listed species,
including the San Joaquin kit fox, giant kangaroo rat, Tipton kangaroo rat, and San Joaquin antelope
squirrel. As of May 2025, CNLM finalized its due diligence, including a title review for APN 099-072-10.
Additionally, the Phase | environmental site assessment was completed and found the parcel to be
clear of recognized environmental conditions.

I1l. Recommendation

Because the proposed land transfer is consistent with the existing requirements of BIO-5 and contains
similar habitat as the areas subject to pipeline construction, CEC staff, in coordination with CDFW,
approves the proposed land transfer between the CNLM and the BVWSD as well as granting a pipeline
easement for the proposed Belridge Pipeline Project alignment.

This approval pertains solely to the land transfer and pipeline easement agreement and does not
constitute any permitting approval for construction of the proposed Belridge Pipeline Project by the
BVWSD.

CDFW and CEC staff recommend a Conservation Easement be recorded on the affected parcels and
further recommend Conservation Easement(s) be recorded over the entirety of the Lokern Preserve to
protect the properties in perpetuity with CDFW as the Grantee. Coordination for development of the




Conservation Easement(s) can be done following completion of the land transfer of the affected
parcels.

ATTACHMENTS

1- CDFW Incidental Take Permit No. 2081-2001-004-4 (CDFW ITP) (September 2001)
2- USFWS Formal Section 7 Consultation and Biological Opinion 1-1-00-F-172 (Biological Opinion)
(February 2001)

REFERENCES

GEI Consultants, Inc. (2024). Final Initial Study and Mitigated Negative Declaration for the Belridge
Pipeline Project (SCH No. 2024010439). Prepared for the Buena Vista Water Storage District, March
2024.
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_ California Endangered Species Act
Incidental Take Permit No. 2081-2001-004-4

Midway Sunset Cogeneration Company
Western Midway Sunset Power Project

Authority: This California Endangered Species Act (“CESA”) Incidental Take Permit
(“Permit”) is issued by the Department of Fish and Game (“Department”) pursuant to
Fish and Game Code Section 2081(b) and Section 2081(c), and California Code of
Regulations, Title 14, Subdivision 3, Chapter 6, Article 1, commencing with Section 783.
CESA prohibits the take' of any species of wildlife that is included in the list of
endangered species, the list of threatened species, or the list of candidate species®.
However, the Department may authorize, by Permit, the take of such species if the
conditions set forth in Section 2081(b) and Section 2081(c) are met.

Permittee: A .
Midway Sunset Cogeneration Company
3466 W. Crocker Springs Road

P.O. Box 457

Fellows, California 93224

Contact Person:
Ed Western, Executive Director

Office: (661) 768-3000
Fax: (661) 768-4570

1 " . N N .
%EB?H?&‘B}C}(ﬁf_Sh and Game Code Section 86, " take"” means hunt, pursue, catch, capture, or kill, or attempt to hunt, pursue, catch,

2 Candidate species are species of wildlife that have not yet been placed on the list of endangered species or the list of threatened
species, but which are under formal consideration for listing pursuant to Fish and Game Code Section 2074.2.
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Project Location:

The Project location is shown in Figure 1. The power plant site is located in western
Kern County, about 40 miles west of Bakersfield, in the southeastern portion of Section
17, Township 31 South, Range 22 East (Mount Diablo Base and Meridian, West Elk
Hills, California, USGS Quadrangle, 1:24,000 scale).

The electric transmission line route extends northwesterly from the power plant site;
north over the McKittrick Hills and northeasterly in the San Joaquin Valley where it
terminates at the PG&E Midway Substation near Buttonwillow.

The raw water pipeline is approximately 1.8 miles in length and begins in the
Midway—Sunset oil field in the southeastern corner of Section 17, Township 31 South,
Range 22 East, of the Panorama Hills Quadrangle, 7.5 minute series, Mount Diablo
Base and Meridian. The route begins at the Midway Sunset Cogeneration Company
("MSCC”) facility and crosses under West Crocker Springs Road, then runs south
almost to Crocker Canyon over private property. It turns east before reaching Crocker
Canyon and runs along the northern section line of Sections 20, 21, and part of 22 for

about 1.8 miles.
Project Description:

The Western Midway Sunset Power Project (“Project”) is the construction, operation
and maintenance of a 500-megawatt natural gas fired combined cycle power plant.
The Project includes the power plant on a 10-acre site, a 19—mile 230 kV transmission
line, and a 1.8—mile water supply pipeline. Natural gas will be delivered from two
existing gas lines. An existing pipeline to MSCC will supply potable water.

This Permit is based upon the Project as described in the approved application for
California Energy Commission certification (99-AFC-9). The project will result in the
permanent loss of 10.2 acres and temporary impacts on an additional 62.25 acres.

Ten acres of permanent habitat impacts will occur at the plant site. The additional 0.2
acres of permanent impact is a result of transmission and water lines. The construction
of the transmission line will result in 55 acres of temporary disturbance. Seven acres
are required for construction laydown. :

Maintenance activities include driving vehicles on existing dirt roads in the oil fields and
along the transmission line route to inspect and repair/replace parts and other
associated operations. Maintenance operations occur about four times per year. They
typically involve a few personnel and use of one or two vehicles over a short period of
time (days or a few weeks). All personnel are required to attend the sensitive species
awareness program.
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PROJECT DESCRIPTION - Figure 1
Western Midway Sunset Cogeneration Company PrOJect - Local Setting
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Covered species:

This Permit covers the following species:

Name

Mammals

1. Ammospermophilus nelsoni
San Joaquin antelope squirrel

2. Dipodomys ingens
Giant kangaroo rat

3.  Dipodomys nitratoides
nitratoides
Tipton kangaroo rat

4.  Vulpes microtus mutica
San Joaquin kit fox

5. Alriplex tularensis
Bakersfield saltbush
6. Caulanthus californicus
~ California jewelflower
7. Opuntia basilaris var.
freleasei
Bakersfield cactus

Status®

State threatened

State endangered

~ State endangered

State threatened

State endangered

State endangered

State endangered

These species and only these species are hereinafter referred to as Covered Species.

3 Refers to status under CESA. Under CESA, a species may be on the list of endangered species, the list of threatened

species, or the list of candidate species.
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Effective date and expiration date of Permit:

This Permit shall be executed in duplicate original form and shall become effective once
a duplicate original is acknowledged by applicant (see below) and returned to the
Department. Unless renewed by the Department, this Permit shall expire on April 1,
2050.

Incidental take authorization:

The Department authorizes the Permittee, its employees, contractors, and agents to
take Covered Species incidentally in carrying out the Project, subject to the limitations
described in this Section and the conditions of approval and other provisions identified
below. This Permit does not authorize any intentional take of Covered Species, take of
Covered Species from activities outside the defined scope of the Project as described
above, or take of Covered Species resulting from a Permit violation.

Fully protected species:

This Permit does not authorize the take of any fully protected species. See Fish and
Game Code Section 3511, Section 4700, Section 5050, and Section 5515. The
Department finds that the conditions of approval of this Permit, if fully implemented and
adhered to, will avoid the take of the blunt-nosed leopard lizard, a state endangered
species and fully protected reptile that may occur within the Project area. The )
Department therefore finds that the Project as conditioned by this Permit can be carried
out in compliance with Fish and Game Code, Section 5050. If incidental take of the
blunt-nosed leopard lizard occurs during the Project, the Department shall immediately
be notified.

In the future, if there is a change in state law such that the Department may issue a
permit to allow incidental take of blunt—~nosed leopard lizard, or other fully protected
species, the Permittee may apply for an amendment to this Permit to permit incidental
take of such species, subject to appropriate conditions to minimize and fully mitigate the
adverse effects of such taking.

Conditions of Approval:

The Department’s issuance of this Permit and Permittee’s authorization to take the
Covered Species is subject to Permittee’s compliance with and implementation of the
following conditions of approval:

1. Permittee shall comply with all applicable state, federal and local laws in
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existence on the effective date of this Permit or adopted thereafter.

Permittee shall fully implement and adhere to the United States Department of
the Interior Fish and Wildlife Service (“USFWS”) Formal Section 7 Consultation
dated February 2, 2001, including, but not limited to, Conservation Measures 1-
33 (pages 14-24; Terms and Conditions 1-33 (pages 73-88) and Conservation
Recommendations 1-9 (pages 88-90). Should the USFWS Section 7
Consultation be voided, revoked, or amended, the Permittee is still responsible
for implementing the above as a condition of this Permit.

Permittee shall comply with the Mitigation Monitoring and Reporting Program
(“MMRP”), Attachment 1 to this Permit.

This Permit may be amended without the concurrence of the Permittee if the
Department determines that continued implementation of the Project under

- existing Permit terms and conditions would jeopardize the continued existence of
a Covered Species or that changed biological conditions necessitate a Permit
amendment to ensure that impacts to the Covered Species are minimized and
fully mitigated. ‘ ‘

The Department may issue Permittee a written stop work order to suspend any
activity covered by this Permit for an initial period of up to 25 days to prevent a
violation of this Permit or the illegal take of an endangered, threatened or
candidate species. Permittee shall comply with the stop work order immediately
upon receipt thereof. The Department may extend a stop work order under this
provision for a period not fo exceed 25 additional days, upon written notice to the
Permittee. The Department shall commence the formal suspension process
pursuant to California Code of Regulations, Title 14, Section 783.7 within five
working days of issuing a stop work order.

Construction site and/or ancillary facilities preparation (described as any ground
disturbing activity other than California Energy Commission (“CEC”) approved
geotechnical work) shall not begin until a CEC-approved Designated Biologist is
available to be on site.

The Compliance Project Manager-approved Designated Biologist shall perform
the following during project construction and operation:

a. Advise the Permittee’s Construction Manager on the implementation of
this Permit; .
b. Supervise or conduct mitigation, monitoring and other biological resources

compliance efforts, particularly in areas requiring avoidance or containing
sensitive biological resources, such as wetlands and special status species; and,
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10.

11.

12.

13.

14.

15.

16.

C. Notify Permittee and the Department of non—compliance with this Permit.

Permittee shall fully cooperate with the Department in its efforts to verify
compliance with or effectiveness of mitigation measures.

Permittee shall develop and implement a Department-approved Worker
Environmental Awareness Program in which each of its employees, as well as
employees of contractors and subcontractors who work on the project site, or at
related facilities during construction and operation, are informed about the

- sensitive biological resources associated with the project area and the conditions

of this Permit.

A specific individual shall be designated in writing as contact representétive
between the Permittee and Department to oversee compliance with the Section
2081(b) Permit.

Prior to construction, a qualified biologist shall conduct an environmental
pre—activity survey of the Project site no more than 14 days prior to construction
to assess Covered Species’ presence and distribution. The presence of Covered
Species shall be reported immediately to the Department.

If Tipton kangaroo rats are present,.the Permittee shall provide an estimate of
how many are present to the Department. The Department will determine
whether Tipton kangaroo rats are to be trapped and relocated.

All potential kangaroo rat burrows shall be hand excavated to ensure removal of
all kangaroo rats. This action will also verify that blunt—-nosed leopard lizards do
not occupy the burrows. '

Any potential San Joaquin kit fox dens will be monitored as described in the
USFWS Section 7 Consultation, Terms and Conditions (page 75, no. 9) to
determine if the burrows are active. If the burrows are inactive, the dens will be
closed. If the burrows are active, the Department will be contacted to determine
an appropriate course of action.

Project boundaries, dens/burrows, or buffer zones that are to be avoided during
construction shall be flagged and posted as necessary to prevent straying of
vehicles and equipment into adjacent areas where take could occur. The
Permittee shall consult with a qualified biologist to determine the necessity and
extent of flagging and posting.

All construction equipment, staging areas, materials and personnel shall be
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17.

18.

19.

20.

21.

22.

23.

restricted to the Project site, previously disturbed off-site areas that are not
habitat for listed species, or areas previously approved for temporary
disturbance.

A 10 mile-per-hour speed limit shall be enforced on the Project site in areas with
high populations of blunt-nosed leopard lizards and/or San Joaquin antelope
squirrels. A 20 mile-per-hour speed limit shall be enforced in all other areas on
the Project site.

All garbage and food shall be contained and removed from the site regularly to
prevent attraction of predators such as dogs, coyotes or San Joaquin kit fox to
the Project area where they may injure or increase harassment of the Tipton
kangaroo rat, or result in the potential for incidental take of the San Joaquin kit
fox.

Employees and contractors shall be prohibited from using firearms on, or
bringing dogs or other pets to, the Project site.

Permittee shall consult with the Department prior to application of any rodenticide
on the Project area during construction and operation of the proposed facility.

Spills of petroleum products or other chemicals which may represent a hazard to
wildlife shall be cleaned up promptly and in accordance with appropriate laws
and regulations.

All pipeline and utility trenches shall be inspected in the mornings to prevent
entrapment of kangaroo rats and the San Joaquin kit fox, or shall be provided
escape ramps as determined by a qualified biologist. All trenches shall be

- inspected prior to back—filling and a qualified biologist shall remove any

entrapped wildlife or allow animals to escape voluntarily prior to resuming
construction.

All pipe, culverts, or similar structures on—site with a diameter of two to
twenty—four inches shall be inspected for Covered Species prior to moving or
welding, and shall be capped or otherwise covered if sections cannot be
inspected to prevent the entry and potential loss of wildlife. If a Covered Species
is discovered inside a pipe, a qualified biologist shall safely remove the animal.
The pipe segment shall not be moved until the animal has escaped, or the pipe
segment shall be moved a single time out of the path of construction.
Alternatively, stored pipe may be kept capped at all times until used. During
construction, all open—ended pipe segments two to twenty—four inches in
diameter that are welded into place shall be capped during periods of inactivity.
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24.

25.

26.

27.

28.

29.

30.

31.

32.

To minimize disturbance of adjacent wildlife and the potential for increased
night-time predation, facility lighting shall be directed toward the facility and
shielded in a manner as to minimize artificial lighting of the habitat. Landscapmg
will also be of a type to reduce or shield light from adjacent habitat.

Any dead, sick or injured threatened or endangered species shall be reported
within 48 hours to the Fresno office of the Department.

If the construction or operation of the Project disturbs more than the number of
acres of habitat described in the CEC Final Staff Assessment (November 15,
2000) for the listed species, the action must cease, and the Department shall be
contacted immediately for further guidance.

If the incidental take of any of the Covered Species occurs during construction,
the Department shall be notified immediately.

Permittee shall include in all construction contracts a requirement that the
contractor comply with the mitigation requirements of the Department. If
compliance with this requirement is impossible, the Permittee shall immediately
explain in writing to the Department why this measure cannot be fully
implemented.

Permittee shall immediately notify the Department, in writing, if it determines that
any of the mitigation measures were not implemented during the period indicated
in the MMRP, or if Permittee anticipates, for any reason, that measures may not

be implemented within the time period indicated.

For the duration of construction activities, Permittee shall conduct compliance
inspections at least once a week to assess compliance with all construction-
phase impact minimization and mitigation measures, especially those requiring
creation and maintenance of exclusion zones.

Every month, for the duration of construction activities, Permittee shall provide
the Department with a written Compliance Report to communicate observations
made during compliance monitoring, as well as other information obtained by
Permittee.

Beginning with issuance of the Permit and continuing for the life of the project,
Permittee shall provide the Department an annual Status Report no later than
July 1 of every year. Each Status Report shall include, at a minimum: 1) a
general description of the status of the project, including actual or projected
completion dates, if known; 2) a copy of the attached table with notes showing
the current implementation status of each mitigation measure; and 3) an
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33.

34.

assessment of the effectiveness of each completed or partially completed
mitigation measure in minimizing and compensating for project impacts.

No later than 45 days after completion of construction of the Project, including
completion of all required mitigation measures, Permittee shall provide the
Department with a Final Mitigation Report. The Final Mitigation Report shall be
prepared by a knowledgeable, experienced biologist and shall include, at a
minimum: 1) a copy of the attached table with notes showing when each of the
mitigation measures was implemented; 2) all available information about project-
related incidental take of species named in the Permit; 3) information about other
project impacts on the species named in the Permit; 4) construction dates; 5) an
assessment of the effectiveness of each mitigation measure in minimizing and
compensating for project impacts; 6) recommendations on how mitigation
measures might be changed to more effectively minimize and mitigate the
impacts of future projects on the species; and, 7) any other pertinent information.
Permittee’s other monitoring and reporting obligations under this Permit will
continue for the life of the Project.

The permanent loss of habitat from this Project is estimated to be 10.2 acres.
Temporary disturbance is estimated at 62.25 acres. Permittee has agreed to a
compensation ratio of 3:1 replacement for permanent impacts and 1.1:1 for
temporary impacts (0.1 acres will be replaced at 4:1 since it is already conserved
habitat). Based upon these acreages and ratios, Permittee will preserve 99.2
acres of habitat as compensation for the effects of the Project on Covered
Species.

Permittee shall provide no less than $148,000 (99.2 acres multiplied by
$1,500/acre) to the Center for Natural Lands Management (“CNLM”) for
the purchase and management in perpetuity of 99.2 acres of habitat in the
immediate vicinity of CNLM’s Lokern Preserve within the Lokern Natural
Area of western Kern County. This level of funding is sufficient to cover
the purchase price, administrative costs, and the establishment of a
suitable endowment for perpetual management of the habitat. To account
for inflation and other changes in habitat compensation costs, the
Permittee will consult with CNLM no more than 90 days prior to the start of
any project related ground disturbance to obtain the final habitat
compensation amount. No less than 60 days prior to the start of any
project related ground disturbance, Permittee will provide written
verification to the Department that all habitat compensation funds
including endowment funds have been paid to CNLM.
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Biological Resources Mitigation Implementation and Monitoring Plan:

Permittee shall prepare a final approved Biological Resources Mitigation Implementation
and Monitoring Plan (“BRMIMP”) prior to ground disturbing activities. This plan will
identify the means by which Permittee will avoid and minimize impacts, protect and
conserve biological resources, and comply with federal and state requirements for the
Project. Permittee shall implement all measures identified in the plan. Any changes
made to the BRMIMP will be subject to the approval of the California Energy
Commission, the Department, and USFWS. The BRMIMP shall include the following:

A description of the funding source and the level of funding available for
implementation of the avoidance, minimization and mitigation measures;

All biological resources, mitigation, monitoring, and compliance conditions
included in the Energy Commission’s Final Decision;

All sensitive biological resources to be impacted, avoided, or mitigated by project
construction, operation and closure;

All mitigation measures identified in the USFWS Section 7 Consultation;

Required habitat compensation strategy, including provisions for acquisition,
enhancement and management, for any temporary and permanent loss of
sensitive biological resources;

All locations, on a map of suitable scale, of laydown areas and areas réquiring
temporary protection and avoidance during construction;

Aerial photographs of all areas to be disturbed during project construction
activities - one set prior to site disturbance and one set after completion of
mitigation measures;

Duration for each type of monitoring and a description of monitoring
methodologies and frequency.

Performance standards to be used to help decide if/when proposed mitigation is
or is not successful; .

All remedial measures to be implemented if performance standards are not met;

Terms and conditions contained in the Project’s Fish and Game Section 2081
Incidental Take Permit.

incidental Take Permit

No. 2081-2001-004-4

Midway Sunset Cogeneration Company
Western Midway Sunset Power Project

‘Page 11 of 15




Operation/Maintenance/Facility Closure:

Permittee shall prepare as part of the BRMIMP, a discussion of biological resource-
related mitigation measures for operation and maintenance activities and planned and
unexpected plant closure. Activities beyond the scope described in the Project
description are not covered by this Permit. Activities associated with the identified
temporary impacts are permitted for one-time only. Future activities on the same land
are not covered. If these activities are not covered in the BRMIMP, Permittee will be
required to amend this Permit or submit a permit application for the new scope of work.
Measures to promote the re-establishment of native plant and wildlife species upon site
abandonment should be addressed in the BRMIMP.

Compliance with Other Laws:

This Permit contains the Department’s requirements for the Project pursuant to the
CESA. This Permit does not necessarily create an entitlement to proceed with the
Project. The Permittee is responsible for complying with all other applicable state,
federal, and local laws.

Notices:

Written notices, reports and other communications relating to this Permit shall be
delivered to the Department by first class mail at the following addresses, or at
addresses the Department may subsequently provide the Permittee:

Original to:

Regional Manager

California Department of Fish and Game
1234 East Shaw Avenue

Fresno, California 93710

Incidentat Take Permit

No. 2081-2001-004-4
Midway Sunset Cogeneration Company
Western Midway Sunset Power Project

Page 12 of 15




Copy to:

General Counsel

California Department of Fish and Game
1416 Ninth Street, Twelfth Floor
Sacramento, California 95814

CESA Findings:

Section 2081 of CESA states, in pertinent part:

(b)The department may authorize, by permit, the take of endangered species,
threatened species, and candidate species if all of the following conditions are met:

(1) The take is incidental to an otherwise lawful activity.

(2) The impacts of the authorized take shall be minimized and fully mitigated.
The measures required to meet this obligation shall be roughly proportional in
extent to the impact of the authorized taking on the species. Where various
measures are available to meet this obligation, the measures required shall

. maintain the applicant's objectives to the greatest extent possible. All required
measures shall be capable of successful implementation. For purposes of this
section only, impacts of taking include all impacts on the species that result from
any act that would cause the proposed taking.

(3) The Permit is consistent with any regulations adopted pursuant to Sections
2112 and 2114.

(4) The applicant shall ensure adequate funding to implement the measures
required by paragraph (2), and for monitoring compliance with, and effectiveness
of, those measures.

(c) No permit may be issued pursuant to subdivision (b) if issuance of the permit would
jeopardize the continued existence of the species. The department shall make this
determination based on the best scientific and other information that is reasonably
available, and shall include consideration of the species' capability to survive and
reproduce, and any adverse impacts of the taking on those abilities in light of (1) known
population trends; (2) known threats to the species; and (3) reasonably foreseeable
impacts on the species from other related projects and activities.

incidental Take Permit
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These CESA provisions constitute the criteria for the issuance of an Incidental Take
Permit. The Department finds that these criteria are met for the issuance of an
Incidental Take Permit to Permittee as follows:

1.

The take of Covered Species as defined in the Permit will be
incidental to otherwise lawful Project activities.

The impacts of take of Covered Species will be minimized and fully

mitigated through implementation of measures that are required as
Permit conditions of approval.

The minimization and mitigation measures required in the Permit
are roughly proportional in extent to the Project’s impact of taking
Covered Species.

The required minimization and mitigation measures will maintain
the Permittee’s Project objectives to the greatest possible extent.

All required measures are capable of successful implementation.

This Permit is consistent with any regulations adopted pursuant to
Sections 2112 and 2114 of the Fish and Game Code.

The Permittee has ensured adequate funding to implement the
required minimization and mitigation measures, and for monitoring
compliance with, and the effectiveness of, those measures.

Issuance of this Permit will not jeopardize the continued existence
of any Covered Species. The Department’s finding is based on the
best information that is reasonably available, and includes
consideration of the species' capability to survive and reproduce,
and any adverse impacts of the taking on those abilities in light of
(a) known population trends; (b) known threats to the species; and
(c) reasonably foreseeable impacts on the species from other
related projects and activities. The Department’s finding is further
based on the Department’s express authority to revise the terms of
the Permit as necessary to avoid jeopardy.

Incidental Take Permit
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Attachments:

ATTACHMENT 1 Mitigation Monitoring and Reporting Program

ISSUED BY THE CALIFORNIA DEPARTMENT OF FISH AND GAME
on Gz ' 2001.

Z/ z/{ ,,,&;{ A48 ; m([l/\t’m\/ é

William E. Loudermilk, Regional Manager
San Joaquin Valley and Southern Sierra Region

Approval as to form_ N

AR eSO &\ RN

Michael R. Valentine
General Counsel

ACKNOWLEDGMENT
The undersigned applicant acknowledges receipt of this Permit and, by signing, accepts
and agrees to comply with all terms and conditions of the Permit.

By: CN W s LTS Date: September 29, 2001

Name: E. R, Western

Title: | Executive Director
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ATTACHMENT 1

DEPARTMENT OF FISH AND GAME
MITIGATION MONITORING AND REPORTING PROGRAM (MMRP)

CALIFORNIA ENDANGERED SPECIES ACT
INCIDENTAL TAKE PERMIT NO. 2081-2001-004-4

PERMITTEE: MIDWAY SUNSET COGENERATION COMPANY
PROJECT: WESTERN MIDWAY SUNSET POWER PROJECT

PURPOSE OF THE MMRP

The purpose of the MMRP is to insure that the impact minimization and mitigation
measures required by the California Department of Fish and Game (Department) for the above-
referenced project are properly implemented, and thereby to ensure compliance with Section
2081(b) of the Fish and Game Code and Section 21081.6 of the Public Resources Code. A table
summarizing the mitigation measures required by the Department is attached. This table is a -

" tool for use in monitoring and reporting on implementation of mitigation measures, but the
descriptions in the table do not supersede the mitigation measures set forth in the Incidental Take
Permit (Permit) and in the attachments to the Permit, and the omission of Permit requirements
from the attached table does not relieve the Permittee of the obligation to ensure the requirement
is performed.

OBLIGATIONS OF PERMITTEE

Mitigation measures must be implemented within the time periods indicated in the table
that appears below. Permittee has the primary responsibility for monitoring compliance with all
mitigation measures and for reporting to the Department on the progress in implementing those
measures. These monitoring and reporting requirements are set forth in the Permit itself and are
summarized at the front of the attached table.

VERIFICATION OF COMPLIANCE, EFFECTIVENESS

The Department may, at its sole discretion, verify compliance with any mitigation
measure or independently assess the effectiveness of any mitigation measure.

TABLE OF MITIGATION MEASURES

The following items are identified for each mitigation measure: Mitigation Measure,
Source, Implementation Schedule, Responsible Party, and Status/Date/Initials. The Mitigation
Measure column summaries the mitigation requirements of the Section 2081(b) Permit. The
Source column identifies the Permit document that sets forth the mitigation measure. The
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Implementation Schedule column shows the date or phase when each mitigation measure will be
implemented. The Responsible Party column identifies the person or agency that is primarily
responsible for implementing the mitigation measure. The Status/Date/Initials column shall be
completed by the Permittee during preparation of each Status Report and the Final Mitigation
Report, and must identify the implementation status of each mitigation measure, the date that
status was determined, and the initials of the person determining the status.
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Mitigation Measure

Source

Implementation

Schedule

Responsible
Party

Status / Date / Initials

Permittee shall immediately notify the Department, in writing, if it determines that any of the
mitigation measures were not implemented during the period indicated in the MMRP, or if
Permittee anticipates, for any reason, that measures may not be implemented within the
time period indicated.

Permit

Entire project

Permittee

For the duration of construction activities, Permittee shall conduct compliance inspections at
least once a week to assess compliance with all construction-phase impact minimization
and mitigation measures, especially those requiring creation and maintenance of exclusion
zones. ]

Permit

During construction

Permittee

Every month, for the duration of construction activities, Permittee shall provide the
Department with a written Compliance Report to communicate observations made during
compliance monitoring, as well as other information obtained by Permittee.

Permit

During construction

Permittee

Beginning with issuance of the Permit and continuing for the life of the project, Permittee
shall provide the Department an annua! Status Report no later than July 1 of every year.
Each Status Report shall include, at a minimum: 1) a general description of the status of the
project, including actual or projected completion dates, if known; 2) a copy of the attached
table with notes showing the current implementation status of each mitigation measure; and
3) an assessment of the effectiveness of each completed or partially completed mitigation
measure in minimizing and compensating for project impacts.

Permit

Entire project

Permittee

No later than 45 days after completion of construction of the project, including completion of
all required mitigation measures, Permittee shall provide the Department with a Final
Mitigation Report. The Final Mitigation Report shall be prepared by a knowledgeable,
experienced biologist and shall include, at a minimum: 1) a copy of the attached table with
notes showing when each of the mitigation measures was implemented; 2) all available
information about project-related incidental take of species named in the Permit; 3)
information about other project impacts on the species named in the Permit; 4) construction
dates; 5) an assessment of the effectiveness of each mitigation measure in minimizing and
compensating for project impacts; 6) recommendations on how mitigation measures might
be changed to more effectively minimize and mitigate the impacts of future projects on the
species; and, 7) any other pertinent information. Permittee’s other monitoring and reporting
obligations under this Permit will continue for the life of the Project.

Permit

Post—construction

Permittee

The Department accepts the Final Mitigation Report as complete.

Permit

Post-project

Department of -
Fish and Game

The Department may, at its sole discretion, verify compliance with any mitigation measure
or independently assess the effectiveness of any mitigation measure.

Permit

Entire project

Department of
Fish and Game

Permittee shall fully cooperate with the Department in its efforts to verify compliance with or
effectiveness of mitigation measures.

Permit

Entire project

Permittee

Construction site and/or ancillary facilities preparation (described as any ground disturbing
activity other than California Energy Commission (CEC) approved geotechnical work) shall
not begin until a CEC Compliance Project Manager (CPM) approved Designated Biologist is
available to be on site.

CEC
and
Permit

Pre—construction

Permittee
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Implementation | Responsible
Mitigation Measure Source Schedule Party Status / Date / Initials
10. The CPM approved Designated Biologist shall perform the following during project
construction and operation:
a. Advise the project owner's Construction Manager on the implementation of the
Biological Resource Conditions of Certification. CEC
b. Supervise or conduct mitigation, monitoring and other biological resources and Entire project Permittee
compliance efforts, particularly in areas requiring avoidance or containing sensitive Permit
biological resources, such as, wetlands and special status species; and,
c. Notify the project owner and the CPM of non—-compliance with any Biological
Resources Condition of Certification.
11. The project owner's Construction Manager shall act on the advice of the Designated CEC . . .
Biologist to ensure conformance with the Biological Resources Conditions of Certification. PZ':?nit During construction Permittee
12. The project owner shall develop and implement a CPM-approved Worker Environmental
Awareness Program in which each of its employees, as weli as employees of contractors CEC . . '
and subcontractors who work on the project site, or related facilities during construction and and Entire project Permittee
operation, are informed about the sensitive biological resources associated with the project Permit
area.
13. Prior to the start of any ground disturbance activities, the project owner shall provide the CEC
CPM with a final copy of the project’s Section 7 Biological Opinion obtained from the U.S. d Pre— tructi Permi
Fish and Wildlife Service (USFWS) in accordance with the federal Endangered Species Act. Pzrr‘mit re-construction ermitiee
14. Prior to the start of any ground disturbance activities, the project owner shall provide the CEC _
CPM with a final copy of the project's CDFG Incidental take Permit, in accordance with the and Pre-construction Permittee
state Endangered Species Act. Permit
185. if necessary, the applicant will acquire and implement the terms and conditions of a CEC . .
California Department of Fish and Game Streambed Alteration Agreement. Paemli't Pre—construction Permittee
rmi
16. The project owner shall submit to the CPM for review and approval a copy of the final CEC
Biological Resources Mitigation Implementation and Monitoring Plan (BRMIMP) and shall d Pre—constructi _ :
implement the measures identified in the plan. Any changes made to the adopted BRMIMP Pzr:mit re-construction -Permitiee
must be made in consultation with CEC staff, CDFG, and the USFWS.
17. To compensate for temporary and permanent impacts to sensitive species habitat, the CeC
project owner will provide no less than $148,800 to the Center for Natural Lands and Pre—construction Permittee
Management. Permit
18. The project owner will incorporate into the planned permanent or unexpected pern{anent CEC
closure plan measures that address the local biological resources. The biological resource d ; : ;
facility closure measures will also be incorporated into the Western Midway Sunset Project Pzr:mit Entire project Permitiee
BRMIMP,
19. A specific individual shall be designated in writing as contact representative between the :
Permittee, Service and Department to oversee compliance with the Section 2081(b) Permit Permit Pre—construction Permittee

and requirements of the Service for the Project.
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Mitigation Measure

Source

Implementation
Schedule

Responsible
Party

Status / Date / Initials

20.

Permittee shall hire a qualified biologist to perform specific monitoring duties and other
biological work as required below.

Permit

Pre—construction

Permittee

21.

Prior to construction, a qualified biologist shall conduct an environmental pre—activity survey
of the Project site no more than 30 days prior to construction to assess endangered species
presence and distribution.

Permit

Pre—construction

Permittee

22.

The Permittee shall consult with the Service and Department prior to application of any
rodenticide on the Project area during construction and operation of the proposed facility.
Rodenticide use shall be in accordance with Federal Insecticide, Fungicide, Rodenticide Act
(FIFRA) requirements being implemented under the FIFRA Biological Opinion through the
Kern County Agricuitural Commissioner's office.

Permit

Entire project

Permittee

23.

If Tipton kangaroo rats are present, the Permittee shall provide an estimate of number
present to the Department and the Department will determine whether Tipton kangaroo rats
are to be trapped and relocated.

Permit

Entire project

Permittee

24.

All potential kangaroo rat burrows shall be hand excavated to ensure removal of all
kangaroo rats. This action will also verify that blunt-nosed leopard lizards do not occupy
the burrows.

Permit

Entire project

Permittee

25.

Any potential San Joaquin kit fox dens will be monitored as described in the section 7
Consultation, (p. 75, no. 9) to determine if the burrows are active. If the burrows are
inactive, the dens will be closed. If the burrows are active, the Department will be contacted
to determine an appropriate course of action.

Permit

Entire project

Permittee

26.

Project boundaries, dens/burrows, or buffer zones that are to be avoided during construction
shall be flagged and posted as necessary to prevent straying of vehicles and equipment into
adjacent areas where take could occur. The Permittee shall consult with a qualified
biologist to determine the necessity and extent of flagging and posting.

Permit

Entire project

Permittee

27.

All construction equipment, staging areas, materials and personnel shall be restricted to the
Project site, previously disturbed off-site areas that are not habitat for listed species, or
areas previously approved for temporary disturbance.

Permit

Entire project

Permittee )

28.

A 10 mile-per-hour speed limit shall be enforced on the Project site in areas with high
populations of blunt-nosed leopard lizard and/or San Joaquin antelope squirrels. A 20
m.p.h. speed limit shall be enforced in all other Project areas.

Permit

Entire project

Permittee

29.

Ali garbage and foodstuffs shall be contained and removed from the site regularly to prevent
attraction of predators, such as dogs, coyotes or San Joaquin kit fox, to the Project area
where they may injure or increase harassment of the Tipton kangaroo rat, or result in the
potential for incidental take of the San Joaquin kit fox.

Permit

Entire project

Permittee

30.

Employees and contractors shall be prohibited from using firearms on, or bringing dogs or
other pets to the Project site.

Permit

Entire project

Permittee

31.

Any spills of petroleum products or other chemicals which may represent a hazard to
wildlife, shall be cleaned up promptly and in accordance with appropriate laws and
regulations.

Permit

Entire project

Permittee

32.

All pipeline and utility trenches shall be inspected in the mornings to prevent entrapment of
kangaroo rats and the San Joaquin kit fox, or shall be provided escape ramps as
determined by a qualified biologist

Permit

Entire project

Permittee

33.

All trenches shall be inspected prior to back—filling and a quaiified biologist shall remove any
entrapped wildlife or allow animals to escape voluntarily prior to resuming construction.

Permit

Entire project

Permittee
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Mitigation Measure

Source

Implementation
Schedule

Responsible

~ Party

Status / Date / Initials

34

All pipe culverts or similar structures on-site with a diameter of two to twenty-four inches shall be
inspected for Covered Species prior to moving or welding, and shall be capped or otherwise
covered if sections cannot be inspected to prevent the entry and potential loss of wildlife. If a
Covered Species is discovered inside a pipe, a qualified biologist shall safely remove the animal.
The pipe segment shall not be moved until the animal has escaped, or the pipe segment shali
be moved a single time out of the path of construction. Alternatively, stored pipe may be kept
capped at all times until used. During construction, all open-ended pipe segments two to fwenty-
four inches in diameter that are welded into place shall be capped during periods of inactivity.

Permit

Entire project

Permittee

35

To minimize disturbance of adjacent wildlife and the potential for increased night-time predation,
the facility lighting shall be directed toward the facility and shielded in a manner as to minimize
artificial lighting of the habitat for the Covered Species. Landscaping will also be of a type to
reduce or shield light from adjacent habitat.

Permit

Entire Project

Permittee

36

Any dead, sick, or injured threatened or endangered species shall be reported within 48 hours
to the Fresno DFG office.

Permit

Entire Project

Permittee

37

If the construction or operation of the Project disturbs more than the number of acres described
in the Final Staff Assessment, the action shall cease, and the Department shall be contacted for
further guidance.

Permit

Entire Project

Permittee

38

If the incidental take of any Covered Species occurs during construction, the Department shall
be notified. ’

Permit

Entire Project

Permittee

39

An employee training program shall be conducted by a qualified biologist prior to construction to
educate all workers on the mitigation measures and the reporting requirements of this Permit.

Permit

Prior to construction

Permittee

40

Permittee shallinclude in all construction contracts a requirement that the contractor comply with
the mitigation requirements of the Department. If compliance with this requirement is not
possible, the Permittee shall immediately explain in writing to the Department why this measure
cannot be implemented.

Permit

Entire project

Permittee

4

A qualified biologist shall be present on site during the initial land clearing to ensure
implementation of the mitigation measures.

Permit

Entire project

Permittee

42

The Permittee shall provide the Department access to the Project site during construction,
mitigation, and monitoring to ascertain Project progress and compliance.

Permit

Entire Project

Permittee
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